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Respect for the 
Judicial System? 

As the attorney who represented 
Michael Schiavo, I am sadly com- 
pelled to disagree with President 
Bookman’s view “that our governor 
showed respect for the judicial pro- 
cess in the Schiavo” case, 
(President’s Page, July/August). 
From my perspective, the governor’s 
actions betrayed a profound and 
sometimes frightening disregard for 
our judicial system. Judge for your- 
self: 

On August 18, 2003, after years 
of litigation repeatedly declaring 
and affirming Mrs. Schiavo’s wish 
not to be tube-fed, the governor’s 
assistant general counsel called me 
to question me as part of the 
governor's “investigation” into the 
Schiavo case. While I never could get 
an explanation of the purpose or 
authority for this “investigation,” I 
answered many questions in an ef- 
fort to impart to the governor the 
true facts of the case. I emphatically 
informed counsel of the death 
threats made against the probate 
judge and my client, and cautioned 
that the governor’s apparent mes- 
sage—that the judicial system had 
failed in this case—could further 
incite criminal conduct. 

On August 26, 2003, the governor 


wrote a letter to the probate judge 
asking him to reappoint a guardian 
ad litem for Mrs. Schiavo and per- 
mit new proceedings in the case, 
despite the fact the trial judge was 
under the appellate court’s mandate 
to order removal of the feeding tube. 

On October 6, 2003, the governor 
filed an amicus brief in support of 
the parents’ federal court action, in 
which the parents claimed, among 
other things, that the probate judge 
and Mr. Schiavo “conspired” to de- 
prive Mrs. Schiavo of her rights. The 
governor's entire brief was premised 
on an erroneous contention—that it 
hadn’t been determined whether 
Mrs. Schiavo “can ingest food or 
water on her own... .” (In fact, nu- 
merous determinations were so 
made, which were the subject of nu- 
merous court orders, affirmed on 
appeal.) 

On October 21, 2003, despite staff 
warnings of suspect constitutional- 
ity, the governor spearheaded the 
passage of “Terri’s Law” and ordered 
armed men to seize Mrs. Schiavo for 
surgical reinsertion of the feeding 
tube. 

In February and March of 2005 
the Department of Children and 
Families (DCF), obviously at the 
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OATH OF ADMISSION TO THE FLORIDA BAR 


be had. 
“| do solemnly swear: 


Florida; 


of the land; 


knowledge and approval: 


am charged; 


The general principles which should ever control the lawyer in the practice of the legal 
profession are clearly set forth in the following oath of admission to the Bar, which the 
lawyer is sworn on admission to obey and for the willful violation to which disbarment may 


“| will support the Constitution of the United States and the Constitution of the State of 


“| will maintain the respect due to courts of justice and judicial officers; 
“| will not counsel or maintain any suit or proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe to be honestly debatable under the law 


“| will employ for the purpose of maintaining the causes confided to me such means 
only as are consistent with truth and honor, and will never seek to mislead the judge or jury 
by any artifice or false statement of fact or law; 

“| will maintain the confidence and preserve inviolate the secrets of my clients, and will 
accept no compensation in connection with their business except from them or with their 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor 
or reputation of a party or witness, unless required by the justice of the cause with which | 


“| will never reject, from any consideration: personal to myself, the cause of the defense- 
less Or Oppressed, or delay anyone's cause for lucre or malice. So help me God.” 
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or years I have heard the 

same statements about the 

Bar as you have heard: 

“The Bar does nothing for 
me, only to me.” “The Board of Gov- 
ernors is run by plaintiff’s trial law- 
yers.” “The Board of Governors does 
nothing but play.” “The Bar pays for 
the expenses of the members of the 
Board of Governors.” “I cannot get 
appointed to any committees of the 
Bar.” “The sections are a waste of 
my time.” 

As you read this column, you may 
agree with some of the above com- 
ments. All of them are simply incor- 
rect, and I ask you to consider my 
counter arguments. 

1) “The Bar does nothing for me, 
only to me.” 

Our Florida Bar (note I said “our” 
and not “my”) strives daily to make 
the practice of law more manageable 
for all of us. When was the last time 
you reviewed the list of the Bar’s 
member benefits? From car rentals 
to malpractice insurance, to office 
supplies, to office management poli- 
cies and procedures, our Florida Bar 
provides meaningful programs and 
products to assist our professional 
lives. Browse the list of benefits that 
is published on page 26 of your Sep- 
tember membership directory. The 
list is updated regularly on the Bar’s 
Web site, floridabar.org. 

Have you ever considered LOMAS 
(Law Office Management Assis- 
tance Service)? This program pro- 
vides a broad range of practice man- 


Dispelling Myths 


agement information and answers 
to questions on such subjects as 
proper trust accounting procedures. 
On-site consultations can provide 
evaluations of office systems and 
suggest improvements on your 
office’s equipment, software, merg- 
ers, marketing, and document man- 
agement. Call The Florida Bar 
LOMAS office toll-free at 866/730- 
2020 for more information. 

Additionally, the Bar now offers 
to all members FREE Florida legal 
research. FASTCASE is available by 
simply going on-line to the Bar’s 
Web site under member services 
and clicking the link. 

Do you have an ethics question 


regarding proposed conduct? Estab- 
lished in 1985 is a toll-free ethics 
hotline which connects inquiring 
attorneys directly with ethics coun- 
sel located at Bar headquarters. By 
calling 800/235-8619, members may 
receive an informal advisory opin- 
ion on anticipated conduct. A com- 
pilation of formal ethics opinions 
from the Professional Ethics Com- 
mittee are available on the Bar’s 
Web site at floridabar.org. 

2) “The Board of Governors is run 
by plaintiff’s trial lawyers.” 

There are 52 members on the 
Board of Governors which consists 
of the president and president-elect, 
president and president-elect of the 
Young Lawyers Division, represen- 
tatives elected by members of the 
Bar from each of our 20 judicial cir- 
cuits, four out-of-state representa- 
tives elected by Bar members who 
reside outside Florida, and two pub- 
lic members appointed by the Su- 
preme Court. Of the 50 lawyers on 
the board, only two are full time 
plaintiff’s personal injury attorneys. 
Ten concentrate in commercial liti- 
gation; four in real estate transac- 
tional work; four in construction liti- 
gation; four in family law; three in 
estate and probate litigation and 
administration; two in educational 
law; two in employment law; one in 
eminent domain; three in appellate 
work; three in criminal law, admin- 
istrative law, intellectual property; 


President's Page continued on page 43 


From car rentals to malpractice insurance, to office supplies, to office 
management policies and procedures, our Florida Bar provides 


meaningful programs and products to assist our professional lives. 
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Special Issue 


Don’t Think You Need to 


Know About the 2005 
Federal Bankruptcy Act? 


he Bankruptcy Abuse Protection and 
Consumer Protection Act has important 

and wide-reaching implications not only 

for bankruptcy lawyers but also for those 
whose practices focus on estate planning, real 
estate, asset preservation, business, and litigation. 
From now on, almost every attorney will need to 
know a little about federal bankruptcy law; most 
importantly about the act. 

In an effort to apprise Florida’s nonbankruptcy 
practitioners of the impact of the act on their 
everyday practices, members of the Asset Pres- 
ervation Committee of the Real Property, Probate 
and Trust Law Section have written a series of ar- 
ticles highlighting these issues: 

1) Homestead. The act has important implica- 
tions for the creditor protection traditionally af- 
forded homestead under Florida law. At the same 
time, the act appears to leave unanswered sev- 
eral important questions. 

2) Domicile. A debtor who is a legal resident of 
Florida can, in a bankruptcy proceeding, gener- 
ally have the protection of more favorable ex- 
emptions under Florida law. The recent Xifaras 
case underscores the importance of domicile — 
and, in particular, having a domicile in Florida — 
the context of federal bankruptcy proceedings. 

3) IRAs and Other Retirement Plans (Including 
529 Plans). The act generally provides enhanced 
protection for IRAs and qualified retirement plans, 
but only up to a certain point. Changes to FS. 
§§222.21 and .22, enacted by the legislature this 
year, may afford greater protection to IRAs and 
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Think Again! 


by Richard R. Gans 


other retirement accounts than pertain under the 
act. 

4) Changes to Florida‘s Limited Partnership 
Laws. In 2005, the Florida Legislature made im- 
portant changes to Florida’s limited partnership 
laws that make the limited partnership the entity 
of choice for many estate and asset preserva- 
tion planners. The enhanced protection now af- 
forded to limited partnerships may open doors 
that were closed by other provisions of the act. 

5) Ethics. The increased attention the act will 
demand of nonbankruptcy lawyers will present 
ethical issues that may be new to some practitio- 
ners. The authors discuss ethical issues that arise 
in an asset preservation practice in general, 
touching, where relevant, on how the act will cre- 
ate new challenges and opportunities for lawyers 
not specializing in this area. 

The Real Property, Probate and Trust Law 
Section’s Asset Preservation Committee is dedi- 
cated to educating its members, and all Florida 
attorneys, about legal and ethical issues that arise 
in lawfully shielding assets from the claims of credi- 
tors. If you want to be involved, contact Barry 
Nelson, chair of the committee, at 
Barry@EstateTaxLawyers.com. 


Richard R. Gans, Sarasota, is special editor for the se- 
ries of articles that follow. He is board certified in wills, trusts 
and estates, and is a member of the Asset Preservation Commit- 
tee. Mr. Gans is the regular editor for trusts and estates articles 
submitted to The Florida Bar Journal on behalf of the Real Prop- 
erty, Probate and Trust Law Section. 
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Surprise! You May Already 
Asset Protection Attorney 


Take the Quiz and Find Out 


by Barry A. Nelson 


awyers have different views about asset protec- 

tion planning. Some feel it is an area they 

and their firms will not include in their prac- 

tice. Mention asset protection planning to cer- 
tain lawyers and they wince. The impression is that it is 
a “dirty” practice area and that those who engage in it 
are the ambulance chasers of the estate planning bar. 
Perhaps so as not to give offense, the Real Property, Pro- 
bate and Trust Law Section of The Florida Bar named 
its committee focusing on asset protection and related 
issues the “Asset Preservation Committee.” 

The Asset Preservation Committee brings you a spe- 
cial series of articles in The Florida Bar Journal address- 
ing, on a timely basis, the consequences of the 2005 Bank- 
ruptcy Act on issues such as homestead, retirement plans, 
limited partnerships, and other related areas. 

This article is intended to enlighten Bar members on 
a number of methods frequently used by estate planning 
attorneys who have gained additional training in tech- 
niques to insulate clients’ assets, within the limits of the 
law, from potential future creditors’ claims. Like any area 
of law, most attorneys assisting their clients with asset 
protection planning are aware of the laws and provide 
advice based upon existing statutes, whether local, fed- 
eral, or international (or combination). Most asset pro- 
tection lawyers are aware of the ability to create a “safety 
net” around a portion of clients’ assets prior to their in- 
curring a contingent or actual liability. A majority of cli- 
ents seek legal advice when there is no existing or con- 
tingent liability, but, instead, because they are concerned 
about what could occur in the future, especially in today’s 
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litigious society. 

Certainly there are attorneys who are aggressive and 
skirt the limits of the law or go beyond them. Even repu- 
table Bar members disagree on the ethics of asset pro- 
tection planning and an attorney’s ability to assist his 
or her clients, especially after a liability already exists. 
As indicated in Freeman v. First Nat’l Bank, 329 F. 3d 
1231 (11th Cir. 2003), there is no cause of action under 
Florida’s Uniform Fraudulent Transfer Act (“FUFTA”) 
for aiding and abetting a fraudulent transfer when the 
party assisting in the transfer is not a transferee. 

Does Freeman insulate attorneys from liability for any 
asset protection advice they may provide to clients? A 
prior article in The Florida Bar Journal seemed to sug- 
gest just that, concluding “[a]s to an attorney’s previous 
concerns regarding exposure to third party liability 
claims and ethical considerations involving client trans- 
fers under FUFTA, following Freeman an attorney may 
be deemed to have an affirmative duty to competently 
advise clients as to their rights under the law so a client 
may acquire, possess, and protect property.”! 

The Florida Supreme Court in Freeman concluded that 
FUFTA was not intended to serve as a vehicle by which 
a creditor may bring a suit against a nontransferee party 
for money damages arising from the nontransferee 
party’s alleged aiding and abetting of a fraudulent money 
transfer. However, the case does not provide an unquali- 
fied “get out of jail free card” to attorneys and others 
who assist in fraudulent conveyance planning. There is 
an exceedingly important footnote in the Freeman opin- 
ion, not mentioned in the prior Journal article, that is 
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required knowledge for anyone practicing asset protec- 
tion. Footnote 4 states: “[wle caution that our answer to 
the certified question in this case is confined to the con- 
text of FUFTA. We do not address whether relief is avail- 
able under any other theory or cause of action.” While 
there is no reported case in Florida in which an attorney 
has been convicted as a co-conspirator or under a simi- 
lar theory for assisting a creditor, that is certainly a pos- 
sibility. For example, in Chepstow Limited v. Hunt, 381 
F. 3d 1077 (11th Cir. 2004),? the U. S. Court of Appeals 
for the 11th Circuit, applying Georgia law, considered 
whether a cause of action existed in Georgia against a 
third party who aids and abets a debtor in carrying out a 
fraudulent transfer. The court of appeals in Chepstow 
held that, while no cause of action existed under Georgia’s 
Uniform Fraudulent Transfer Act, a cause of action may 
be brought against a third party “where the allegations 
are, as here, that they conspired with the debtor to de- 
fraud the creditor by hindering its collections of an out- 
standing debt ... .” 

Most attorneys practicing in the asset protection area 


are rightly cautious about crossing any line that could 
cause the attorney to behave unethically or become a 
defendant in a creditor’s lawsuit. However, just as there 
may be liability for overly aggressive asset protection 
attorneys, there may also be exposure to attorneys who 
fail to integrate asset protection goals with an overall 
estate plan. You may be giving more asset protection 
advice than you think.* 

The remainder of this article illustrates that, whether 
or not they are aware of it, many attorneys are involved, 
to some extent, in asset protection planning. Those who 
publicly snub their noses at attorneys whose practices 
have a greater focus on insulating their clients’ assets 
from future claims may be engaging in the very conduct 
that they criticize. 

If you question whether you are involved in asset pro- 
tection planning, answer the following eight questions 
and see how you fare on the “Asset Protection Planner 
Quiz.” For each of the following questions, answer Never/ 
Almost Never (one point); Frequently (two points); or 
Always/Almost Always (three points). 


Quiz 


1) When a client calls to inform you that he or she is making a real estate investment or starting a new business, do you 
suggest that the client take title other than in his or her individual name, e.g., via an LLC, corporation, limited partnership, 


or as tenants by the entirety with a spouse? 


2) If a client tells you he is selling his or her Florida homestead and intends to purchase another residence in the near 
future, do you advise him to keep the sales proceeds segregated to maintain homestead protection of the proceeds until 


they are reinvested in the new residence? 


3) If a client tells you his or her son is a surgeon and is having difficulty maintaining malpractice insurance or is involved 
in a messy divorce, do you suggest creating a trust for the child in the parents’ estate planning documents rather than 
providing for an outright gift to the surgeon/son? 


4) If a client calls to ask the best way to take title to a car that will be driven primarily by his or her 21-year old daughter 
who is a law student, do you consider the benefits of having the car titled in the child’s name rather than in the parent's 


name? 


5) When your client purchases a large life insurance policy, do you consider adding “dynasty trust” provisions in his or her 
life insurance trust to provide both tax and spendthrift protection benefits for the children and more remote descendants? 


6) If your client is involved in existing litigation that could result in a large judgment against him or her, do you inquire as 
to whether there is any possibility of an inheritance from his or her parents or spouse and, if so, do you suggest revising the 


estate plan to provide for gifts in trust rather than outright? 


7) Do you suggest clients consider foreign trusts to hold title to foreign security investments that have been recom- 
mended by their investment advisor to diversify asset allocation? 


8) If a client calls after a terrible auto accident where he was ticketed for driving while intoxicated, do you suggest that he 
or she take the bulk of his or her assets and create a foreign asset protection trust? 


Total Points: 
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Most attorneys practicing in the asset protection area are 
rightly cautious about crossing any line that could cause 
the attorney to behave unethically or become a defendant 
in a creditor's lawsuit. 


Scoring 

If you scored 12 points or less, you do not address even 
the most basic asset protection planning concepts on a 
regular basis. You may want to review your responses 
with your malpractice carrier to see whether it may be 
prudent for you to disclose in your engagement letters 
that you provide no advice on asset protection issues, 
and that clients may want to review your planning with 
an asset protection attorney. 

If you scored 13 to 19 points, you are about average in 
addressing asset protection issues. While you may not 
consider yourself an asset protection attorney, you actu- 
ally address many of the issues an asset protection at- 
torney would address with clients. 

If you scored 20 to 22 points, you have an asset protec- 
tion emphasis but most likely would not cross the line 
into potential personal litigation, assuming your answer 
to question eight was Never/Almost Never. 

If you scored 23-24 points, you are a very aggressive 
asset protection attorney and most likely fit the stereo- 
type that many attorneys are concerned about when ref- 
erence is made to asset protection planning. 

Based upon your score, you may be surprised to find 
that you could be considered to practice in the asset pro- 
tection arena. Those scoring 22 points or less answered 
questions in a way that reflects a conservative approach 
to asset protection planning. For example, selection of a 
limited liability entity to take title to a new real estate 
investment; placing homestead sales proceeds in a seg- 
regated account until the next homestead is purchased; 
suggesting the car purchased for the client’s son be titled 
in the son’s name rather than in the name of one parent 
or jointly with the child; including “dynasty trust” provi- 
sions in the client’s life insurance trust; and advising 
your client to discuss with his or her parents the need to 
revise their estate plan to provide gifts in trust rather 
than outright as a result of the client’s pending litiga- 
tion: all are issues that even those with a modest em- 
phasis on asset protection planning would consider. Cre- 


ation of a foreign asset protection trust for foreign in- 
vestments is also conservative assuming that the trans- 
fer does not make the client insolvent. However, assist- 
ing in the creation of the foreign. trust described in 
question eight makes you an aggressive planner, and 
there is a reasonable possibility that creditors could ar- 
gue that you should have liability based upon the theo- 
ries discussed above. 

After reading this article, you should see that many 
attorneys actually practice within the asset protection 
spectrum, and those who do not consider some of the is- 
sues raised in the questions above may be providing a 
disservice to their clients unless they refer them to an- 
other attorney with a greater emphasis in asset preser- 
vation planning. Indeed, failing to respond properly to a 
client with facts similar to those in questions one through 
six could subject the client to greater personal liability 
than would be the case had they sought the counsel of 
an attorney with an asset protection emphasis. 

Most attorneys who practice in the asset protection 
area are relatively conservative when faced with facts 
such as those described in question eight. However, as 
in many other areas of the law, there are differences in 
the ways attorneys practice. Furthermore, those who 
scored less than 13 on the quiz should consider whether 
they are creating potential malpractice exposure for 
themselves by failing to recognize issues that the clients 
should consider to minimize the consequences of future 
judgments against them. As indicated above, most es- 
tate planning and business attorneys are likely to need 
the skills to address basic asset protection issues. The 
Asset Preservation Committee will continue to provide 
information to The Florida Bar to educate our members 
on these issues. 


' Kleinfeld & Alper, The Florida Supreme Court Finds No 
Liability for Aiding or Abetting a Fraudulent Transfer, 8 Fa. 
Bar J. 22 (June 2004). 

2 See also Morganroth & Morganroth v. Norris, McLaughlin 
& Marcus, P.C., 331 F.3d 406 (3d Cir. 2003) (Court of Appeals 


Just as there may be liability for overly aggressive asset protection 
attorneys, there may also be exposure to attorneys who fail to 
integrate asset protection goals with an overall estate plan. 
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for the Third Circuit remanded to the district court in New 
Jersey whether the defendants, who were attorneys, knowingly 
and intentionally participated in a client’s unlawful conduct to 
hinder, delay, and/or fraudulently obstruct the enforcement of 
a judgment; also reasoning that such a finding would satisfy a 
claim for creditor fraud against the lawyer under New Jersey 
law). 

3 For a summary of some of the potential consequences (i.e., 
disciplinary actions, damages to creditors, fines, and penalties) 
for failing to integrate asset protection goals with an overall 
estate plan, see Oshins, Family Wealth Protection and Preser- 
vation, 132 Trusts AND Estates 38 (February 1993), and Spero, 
Asset Prorection, Ch. 2 (Warren Gorham Lamont 2001, Supple- 
mented through 2004). In response to the question as to whether 
attorneys have a duty to advise clients to engage in asset pro- 
tection planning, Spero states: “Even though there are no re- 
ported cases that establish such a duty, case law suggests that 
such a duty exists. Accordingly, it is advisable for estate plan- 
ning lawyers to either counsel their clients on asset protection 
or to exclude such matters from the scope of their duties. ...In 
light of the widespread discussion of asset protection issues, as 


evidenced by the increasing number of seminars, articles, and 
books on the subject, asset protection may be elevated to the 
domain of ‘skill, prudence, and diligence as other members of 
the legal profession commonly possess and exercise, thereby 
creating a duty on the part of lawyers to advise clients to en- 
gage in asset protection planning or to refer the client to an- 
other attorney qualified to do so.” Id., {2.04[2]. 


Barry A. Nelson is founder of the law offices of Nelson & Levine, 
PA., and The Victory School for Children with Autism, both in 
North Miami Beach. He is Florida Bar board certified in both 
taxation and wills, trusts, and estates. Mr. Nelson is also an 
adjunct professor at the University of Miami School of Law 
Graduate Tax Program, member of the American College of 
Trusts and Estates Counsel, and chair of the Asset Preserva- 
tion Committee of The Florida Bar Real Property, Probate and 
Trust Law Section. He received his LL.M. and J.D., cum laude, 
from the University of Miami School of Law. 
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How Protected Are Your Clients’ 
Retirement Accounts After 


the 2005 Bankruptcy Act? 


by Richard R. Gans and Kristen M. Lynch 


uch ink has been spilled on how the 2001 

federal tax act may, or may not, mean the 

end of the traditional estate planning prac- 

tice as we have known it. Come what may 
from Congress in the form of estate tax legislation, one 
thing that will probably not change is that estate plan- 
ning lawyers need to know a little about a lot of things. 
While the estate planning specialist may not always feel 
comfortable giving advice to be relied upon by the client 
in any particular case, it will not do, in client confer- 
ences, always to say: “I am not an expert in that area; we 
will have to get (the client hears ‘pay’) my partner or 
outside counsel to answer that question.” 

Over the past several years, clients seem to be paying 
closer attention to asset preservation, especially their 
retirement accounts. Even clients with no known or fore- 
seeable creditors want assurances that their retirement 
accounts are safe from the “frivolous” lawsuits they read 
about in the newspapers and hear about in political 
speeches. They want to know what is “safer”: an employer- 
sponsored plan or an IRA? The wide publicity given to 
Congress’ enactment of the Bankruptcy Abuse Preven- 
tion and Consumer Protection Act of 2005 on April 20, 
2005, has served to heighten interest in these and other 
related areas. Clients want to know if Congress, having 
moved to slay the federal estate tax dragon, has acted 
again as St. George to dispatch predatory creditors. 

This article takes stock of the relevant state and fed- 
eral law as it existed before the act in order to better 
understand the changes wrought, and not wrought, by 
it. We will continue by discussing the provisions of the 
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act relevant to the exemption of IRAs and other retire- 
ment accounts from creditors’ claims in the context of a 
federal bankruptcy proceeding. In Florida, these changes 
cannot be understood apart from state law; as it hap- 
pens, the relevant state statutes recently have been 
amended, and we will discuss these changes. The article 
will conclude by identifying areas where the act may not 
be clear, and where questions may remain.' 


The One Thing to Know About Federal 
and State Law Exemptions 

If a retirement account? owner voluntarily seeks the 
protection of federal bankruptcy laws, or is involuntarily 
put into bankruptcy by his or her creditors,’ the extent 
to which his or her retirement accounts are exempt is 
determined by federal law. On the other hand, if the re- 
tirement account owner is sued in state court, state law 
exemptions apply. 

Under federal bankruptcy laws, both before and after 
the act, a debtor-in-bankruptcy generally can choose be- 
tween exemptions available under the federal Bank- 
ruptcy Code (set forth in 11 U.S.C. §522(d)) and those 
available under the law of the state in which the debtor 
resides. Federal law, however, gives the states the abil- 
ity to require debtors to use state law exemptions in a 
federal bankruptcy proceeding. Florida has done just 
that: F.S. §222.20 provides that “residents of this state 
shall not be entitled to use the federal exemptions in 
§522(d) of the Bankruptcy Code ... .” Thus, in Florida, 
whether the issue is to be resolved in the federal bank- 
ruptcy court or state court, the heart of the matter is 
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Just as a creditor could attack the exemption 
of a qualified plan by showing that it was not 
income tax exempt, a creditor could attack 
the exempt status of an IRA de novo, even if 
the IRS had not done so. 


Florida’s state law exemptions, 
which are largely set forth in FS. 
Ch. 222. 


Protection for Retirement 
Accounts Before the Act 

¢ Accounts in Qualified Plans 

In many instances, the protection 
afforded to accounts in “qualified” 
retirement plans (by which we 
mean, generally speaking, em- 
ployer-provided plans covered by 
ERISA’s fiduciary rules, as con- 
trasted, generally speaking, with 
IRAs) before the act, and before the 
revisions to F.S. §222.21 discussed 
below, frequently turned on the 
subtleties of ERISA or on the court’s 
(usually the bankruptcy court’s, but 
never the Tax Court’s) determina- 
tion as to whether the account was 
income tax exempt. Beginning on 
October 17, 2005, when the relevant 
provisions of the act took effect, ex- 
emption of retirement accounts will 
be analyzed differently. 

The seminal pre-act case is 
Patterson v. Shumate, 504 U.S. 753 
(1992). In that case, the U. S. Su- 
preme Court concluded that a 
debtor’s interest in a pension plan 
subject to Part 2 of Title I of ERISA 
was excluded from the debtor’s 
bankruptcy estate under 11 U.S.C. 
§541(c)(2), which excludes from the 
estate any beneficial interest of the 
debtor in a trust subject to a restric- 
tion on transfer enforceable under 
any applicable nonbankruptcy law. 
The Court noted that plan was sub- 
ject to §206(d)(1) of ERISA (29 U.S.C. 
§1056(d)(1)), which requires any 
ERISA-qualified plan to provide 
that benefits under the plan cannot 
be assigned or alienated. The Court 
reasoned that the ERISA spend- 
thrift provision was a “restriction on 
transfer enforceable under appli- 
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cable nonbankruptcy law.” 

The Patterson decision had its lim- 
its. First, it only applied to pension 
plans covered in Part 2 of Title 1 of 
ERISA. Plans that might otherwise 
be thought of as “qualified plans” 
that cover only owners of corpora- 
tions and partnership, but not em- 
ployees, are not covered by Part 2 of 
Title 1 of ERISA. These plans are 
not required to have the “ERISA 
spendthrift clause” that covered the 
plan at issue in Patterson. Thus, a 
debtor’s interest in a plan that cov- 
ered owners, but not employees, 
could not be exempted from the 
bankruptcy estate; the interest was 
included in the estate and could be 
protected only if an exemption was 
available. 

Second, clever creditors’ lawyers 
noted that the Court, when it con- 
cluded that an “ERISA-qualified” 
plan described in Part 2 of Title 1 of 
ERISA was excluded from the bank- 
ruptcy estate, never defined exactly 
what it meant by “ERISA-quali- 
fied.” These lawyers reasoned that 
a plan could be “ERISA-qualified” 
only if it was also “tax-qualified,” 
i.e., if it was exempt from federal 
income taxes under the Internal 
Revenue Code. Thus, if they could 
show that the plan was not entitled 
to a federal income tax exemption, 
they would be successful in includ- 
ing the debtor’s interest in the plan 
in the bankruptcy estate. And, be- 
cause FS. §222.21(2)(a) exempts for 
state law purposes (and, therefore, 
also for federal bankruptcy pur- 
poses) only those plans that are 
qualified under the Internal Rev- 
enue Code, inclusion of the “non- 
ERISA-qualified plan” in the 
debtor’s bankruptcy estate neces- 
sarily would also mean that the 
included plan was not exempt. 


Florida courts have been receptive 
to this line of reasoning and have 
held that, for a plan to be “ERISA- 
qualified” under Patterson, the plan 
must also be tax qualified.* Further, 
rejecting the argument that a bank- 
ruptcy court should defer to the IRS 
on the matter of the tax qualifica- 
tion of a retirement plan, Florida 
courts have permitted creditors to 
attack the tax-qualified status of a 
plan that never has been disquali- 
fied by the IRS.° Thus, a creditor 
who could convince a court that the 
plan was not tax qualified could as- 
sert its claims against the debtor’s 
interest in such a plan. 

e Accounts in IRAs 

IRAs are not subject to the part 
of ERISA considered by the Court 
in Patterson; further, an IRA is not 
subject to an ERISA spendthrift pro- 
vision. An IRA is, thus, not an 
“ERISA-qualified” plan under 
Patterson. However, under F.S. 
§222.21(2)(a), both before and after 
its amendment, an IRA that is tax 
qualified under §408 of the Internal 
Revenue Code (a traditional IRA) or 
§408A of the Code (a Roth IRA) gen- 
erally is exempt from creditors’ 
claims both in federal bankruptcy 
proceedings and for state law pur- 
poses. 

However, just as a creditor could 
attack the exemption of a qualified 
plan by showing that it was not in- 
come tax exempt, a creditor could 
attack the exempt status of an IRA 
de novo, even if the IRS had not done 
so. For example, if the creditor could 
show that the IRA owner had en- 
gaged in a prohibited transaction 
that could, under §4975 of the In- 
ternal Revenue Code, cause the IRA 
to lose its tax exempt status, the 
creditor could attach the owner’s 
IRA.° Similarly, if the creditor could 
convince the court that MegaBank 
operated its IRA program, in which 
the debtor owns an account, in a 
manner that would cause the pro- 
gram to lose its tax exempt status, 
the creditor could lay claim to the 
owner’s IRA, even if the IRS had 
never questioned MegaBank’s IRA 
program. 

Given the wide publicity (and per- 
haps over-hyping) that the U.S. Su- 
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preme Court’s decision in Rousey v. 
Jacoway, 1225 S. Ct. 1561 (2005), 
has received in the popular media, 
a nod in that direction is in order. 
In Rousey, the Court held that a 
debtor’s interest in an IRA was ex- 
empt from creditors’ claims under 
the Bankruptcy Code because an 
IRA is “similar” to stock bonus, pen- 
sion, profit-sharing, and annuity 
plans, all of which are exempt from 
bankruptcy claims under the federal 
(and not state law) bankruptcy ex- 
emptions. Many have been led by 
the coverage of Rousey to conclude 
that all IRAs always are exempt 
from all creditors’ claims, but they 
are wrong. The Court was clear that 
only that portion of the IRA that was 
reasonably necessary to support the 
IRA owner and his or her depen- 
dents is exempt. The degree to which 
the IRA was reasonably necessary 
for support was not before the Court 
and remains to be decided by the 
lower courts on a case-by-case ba- 
sis. 

Rousey was fated to be a shooting 
star. Little more than a week after 
the decision, the act effectively 
snuffed it out. The star never shone 
brightly in Florida anyway. A 
Florida debtor could not use the fed- 
eral bankruptcy exemption for IRAs 
conferred by the Court in Rousey; 
debtors who are residents of this 
state must use the state law exemp- 
tions found in §222.21(2)(a) in bank- 
ruptcy proceedings. And, that is a 
good thing if you are a debtor be- 
cause the state law exemption is, at 
least until the act takes effect (see 
discussion below), not limited to 
what is reasonably necessary to sup- 
port the owner and his or her de- 
pendents. 


Protection for Retirement 
Accounts After the Act 

e Federal Bankruptcy Law 

The provisions in the act that af- 
fect retirement accounts generally 
took effect on October 17, 2005. 

The act amends the Bankruptcy 
Code by providing that the follow- 
ing assets are exempt from the 
claims of bankruptcy creditors: “re- 
tirement funds to the extent that 
those funds are in a fund or account 


that is exempt from taxation under 
section 401, 403, 408, 408A, 414, 457 
or 501(a) of the Internal Revenue 
Code.” (Emphasis added.) 11 U.S.C. 
§§522(b)(3) and (d). 

As noted above, creditors’ lawyers 
have been successful in attacking 
qualified plans by arguing in the 
bankruptcy court that the plan was 
not tax exempt. Does the act’s ex- 
plicit linking of the plan’s exemption 
with its tax exempt status amount 
to the start of hunting season? Con- 
gress has tried to keep the rifles on 
the rack. Section 522(b)(4) of the 
Bankruptcy Code, as added by the 
act, provides that, if a plan has re- 
ceived a favorable determination 
letter from the IRS, the plan funds 
“shall be presumed to be exempt 
from the [bankruptcy] estate.” Even 
if there is no such letter and the 
presumption, therefore, cannot be 
invoked, the plan funds will be ex- 
empt if the debtor can show that the 
IRS previously has not determined 
that the plan is not in compliance 
and either that the plan is in sub- 
stantial compliance or, if it is not, 
that the debtor was not materially 
responsible for that failure. This, 
Congress appears to have hoped, 
will make the chances of success in 
attacking a plan’s tax exempt sta- 
tus much less likely, though not im- 
possible, to succeed. 

Three things about the expanded 
bankruptcy exemption for retire- 
ment accounts stand out. First, the 
new exemptions added by the act 
and set forth in new §§522(b)(3)(C) 
and 522(d)(12) are not available to 
debtors who are domiciled in Florida 
for federal bankruptcy purposes. As 
mentioned above, F.S. §222.20 re- 
quires Florida debtors-in-bank- 
ruptcy to use Florida’s state law ex- 
emptions, and the act’s new 
exemptions are federal law exemp- 
tions. As noted below, however, this 
does not mean that Florida practi- 
tioners can ignore the act’s new pro- 
visions. 

Second, because the new exemp- 
tions for retirement accounts are 
explicitly tied to their exemption 
from taxation, Patterson’s distinc- 
tion between retirement accounts in 
qualified plans that are covered by 
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an ERISA spendthrift clause and 
those that were not so covered are 
no longer analytically useful. Under 
the act, the Patterson exclusion has 
been replaced by an exemption that 
has the same practical effect for 
which the only inquiry is the tax 
classification of the plan or account. 

Third, traditional IRAs and Roth 
IRAs are exempt from bankruptcy 
creditor claims, without regard to 
need, as long as they are tax exempt. 
A Rousey inquiry into the amount 
of the IRA that might be necessary 
to support the debtor and depen- 
dents no longer is necessary after 
the act takes effect. 

There is an important qualifica- 
tion to the otherwise unlimited ex- 
emption the act provides to retire- 
ment accounts that may not prove 
to be very limiting in practice. There 
is another qualification, not a part 
of the act, but very much a part of 
the planning landscape. 

The act’s exemption for retire- 
ment accounts is limited to an ag- 
gregate value of an inflation-ad- 
justed $1 million, “determined 
without regard to amounts attrib- 
utable to rollover contributions . . . 
and earnings thereon.” 11 U.S.C. 
§522(n). The $1 million ceiling has 
two very large holes in it. The limi- 
tation applies only to traditional 
and Roth IRAs. It does not apply to 
simple IRAs under §401(p) of the 
Internal Revenue Code or to SEP 
IRAs under Code §408(k), and it 
does not apply to qualified plans and 
403(b) and 457 plans; in all these 
cases, the exemption under the 
Bankruptcy Code is unlimited. The 
cap also does not apply to amounts 
rolled over into a traditional or Roth 
IRA from another plan or account. 
And, amounts rolled over from one 
exempt plan to another will not lose 
their exempt status. 

Thus, the cap would, as a practi- 
cal matter, appear to apply almost 
exclusively to IRAs that a debtor 
establishes on his or her own with 
after-tax dollars. By one 
commentator’s reckoning, if one had 
made the maximum allowable con- 
tributions to an IRA beginning in 
1975 and ending with this year’s 
contribution, the most that could 
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Whenever state law and federal law 
intertwine, as they necessarily do for a 
Florida debtor in bankruptcy, questions 
about the supremacy of federal law over 
state law are bound to arise. 


have been contributed to the IRA 
would be $63,500.’ Even with some 
robust assumptions about the ap- 
preciation in value of contributed 
amounts inside the IRA, it is un- 
likely that a private, non-rollover 
IRA would top the $1 million mark 
anytime soon. 

The act made no changes to fed- 
eral bankruptcy laws in this regard: 
Regardless of the type of the plan, 
any distributions made from the 
plan lose their protected status in 
the hands of the owner. 

The act contains important pro- 
visions about 529 plans and educa- 
tion IRAs, which are not properly 
thought of as retirement accounts. 
Here, again, these are federal bank- 
ruptcy law exemptions not available 
to bankruptcy debtors who are 
Florida residents. The act excludes 
529 plans from the bankruptcy es- 
tate, but only to the extent of funds 
lawfully contributed to the plan for 
the period ending one year before 
the filing of the petition; and an ad- 
ditional $5,000 as among all 529 
plan accounts that had the same 
beneficiary during the period begin- 
ning 720 days before the petition 
date and ending one year before the 
petition date. 11 U.S.C. §541(b)(6). 
The act also excludes educational 
IRAs from the bankruptcy estate, 
subject to the same limitations ap- 
plicable to 529 plans (though the 
amount one can lawfully contribute 
to an educational IRA is usually 
lower than what can be contributed 
to a 529 plan). 11 U.S.C. §541(b)(5). 
In both cases, the exemptions only 
apply if the plan beneficiary is a 
descendant or a step-descendant of 
the contributor. 

e State Law 

Perhaps the reader has skipped 
to this part of the article thinking 


that developments in federal bank- 
ruptcy laws do not apply to him or 
her since all of his or her clients live 
in Florida and cannot use the fed- 
eral bankruptcy exemptions. How- 
ever, it is not that simple. 

Florida debtors, whether in bank- 
ruptcy or in state court, may avail 
themselves of a favorable array of 
state law exemptions for retirement 
accounts. Even prior to the amend- 
ments discussed below, F.S. 
§222.21(2)(a) protected, without a 
dollar amount limitation, retire- 
ment funds in plans qualified un- 
der §§401, 403(b), 408, 408A, and 
409 of the Internal Revenue Code. 
Effective June 1, 2005, the statute 
was amended to include church and 
governmental plans described in 
§§414, 457(b) and 501(a) of the In- 
ternal Revenue Code. Henceforth, 
these plans, too, will enjoy the pro- 
tection of an unlimited statutory 
exemption. 

In another instance of great 
minds seeming to think alike, the 
Florida Legislature, as Congress, 
has made it more difficult to chal- 
lenge successfully the exempt sta- 
tus of a plan under Florida law on 
the theory that the plan is somehow 
not tax exempt. Effective June 1, 
2005, a debtor’s interest in a plan 
enumerated in §222.21(2)(a) is ex- 
empt if 1) the plan has been main- 
tained in accordance with a general 
master plan or governing instru- 
ment, the form and content of which 
has been pre-approved by the IRS, 
and the IRS has not determined that 
the general master plan or form of 
governing instrument is not tax ex- 
empt in an order that has become 
final and nonappealable; 2) the plan 
has been maintained in accordance 
with a particular plan or governing 
instrument that specifically has 
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been determined by the IRS to be 
tax exempt, and the IRS has not de- 
termined that the specific general 
master plan or governing instru- 
ment is not tax exempt in an order 
that has become final and nonap- 
pealable; or 3) if the plan fails to 
satisfy either of the first two tests, 
if a preponderance of the evidence 
shows that the plan is in substan- 
tial compliance with the require- 
ments for tax exemption, or, failing 
that, the reason for the failure sub- 
stantially to comply is not due to the 
negligence or willful conduct of the 
debtor. Thus, a Florida debtor who 
must invoke state law exemptions 
under F‘S. Ch. 222 has essentially 
the same level of protection from an 
argument that his plan is not pro- 
tected because it is not tax exempt 
as a debtor who invokes the protec- 
tion of the federal bankruptcy ex- 
emptions under the act. 

Florida debtors also enjoy protec- 
tion for 529 plans and educational 
IRAs that may be superior to that 
afforded debtors who must choose 
to use the federal bankruptcy ex- 
emptions. Section 222.22(1) has 
been amended, effective June 1, 
2005, to exempt without limitation 
assets in 529 plans, including the 
Florida Prepaid College Trust Fund 
programs, from the claims of the 
creditors of both the owner and the 
beneficiary. Subsections 222.22(2) 
and (3) were amended to accomplish 
the same thing in the areas of health 
savings accounts and educational 
IRAs, respectively. Unlike federal 
law, the state law exemption is not 
limited to accounts established for 
descendants or step-descendants of 
the contributor. 

And, as Florida debtors batten 
down for another hurricane, they 
can take some measure of solace 
from knowing that, when and if Con- 
gress ever authorizes the creation 
of “hurricane savings accounts,” an 
amount in such an account equal to 
twice the amount of their 
homeowner’s insurance deductibles 
will be exempt from the claims of 
their creditors. New subsection (4) 
was added to §222.22 to so provide, 
but only if the account relates to 
homestead property. 
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Points for Further Reflection 

It is tempting to suppose, as 
Florida lawyers, that knowledge of 
exempt assets needs only stretch far 
enough to include Florida’s exemp- 
tions under Ch. 222. That may have 
been true before the act, but not 
anymore. Prior to the act, a debtor’s 
domicile, for federal bankruptcy 
purposes,® was his or her domicile 
for the 180 days before the petition 
was filed. The act lengthens this 
period of residency to two years, and 
contains detailed provisions, outside 
the scope of this article,* to deter- 
mine the domicile of a debtor who 
has not lived in the state of filing 
for more than two years. These pro- 
visions, designed to thwart forum 
shopping by debtors, are tricky to 
apply in practice, and can yield 
counter-intuitive results. 

Many new Florida residents who 
have lived here for fewer than two 
years have concerns about how pro- 
tected their IRAs will be in Florida. 
These concerns cannot be addressed 
simply by reference to Ch. 222. The 
advisor must at least have a pass- 
ing familiarity with the act to ad- 
vise someone who has come to 
Florida from a state whose law may 
not exempt IRAs from the claims of 
creditors but may permit the use of 
the federal bankruptcy exemptions. 
The Florida lawyer should be able 
to identify, though perhaps not re- 
solve, such an issue. 

Whenever state law and federal 
law intertwine, as they necessarily 
do for a Florida debtor in bank- 
ruptcy, questions about the su- 
premacy of federal law over state 
law are bound to arise. And, they 
come up in the wake of the act, 
which, as discussed above, generally 
limits the amount of the exemption 
for non-rollover private IRAs to an 
aggregate of $1 million. The act is 
silent as to whether its limitation 
is intended to trump an unlimited 
exemption under state law. In the 
face of this silence, the answer is not 
clear; however, from an application 
of general principles of federalism, 
one could conclude that a Florida 
debtor in bankruptcy could protect 
only $1 million of funds in his or her 
IRA because that is, the maximum 


allowed under federal law. Though 
the resolution of this issue may be 
academic given the small likelihood 
of a private IRA reaching an amount 
in excess of $1 million, the federal- 
ism issue may crop up again in the 
area of 529 plans and educational 
IRAs. Both enjoy an unlimited ex- 
emption, regardless of the identity 
of the beneficiary, under Florida law 
while the exemption is capped un- 
der the act. Do the federal cap and 
the limitations based on the iden- 
tity of the beneficiary apply to a 
Florida debtor in bankruptcy who is 
using Florida state exemptions? The 
analysis should be the same as for 
IRAs. 

Aside from the differences be- 
tween state and federal law, other 
issues remain on a purely federal 
level. For example, several commen- 
tators have speculated as to 
whether an IRA will retain rollover 
character when rolled over from an 
IRA in the name of the deceased 
owner to the surviving spouse. Simi- 
larly, it does not seem clear whether 
inherited IRAs will retain the pro- 
tection in the hands of nonspouse 
beneficiaries that they may have 
had for a deceased IRA owner. Some 
of these questions can only be an- 
swered by case law or further legis- 
lation. 


Conclusion 

An estate planning lawyer, like 
most lawyers, must be a specialist 
and something of a generalist at the 
same time. Increasing sensitivity on 
the part of many clients to the pro- 
tection of their assets from creditors’ 
claims requires that an estate plan- 
ning specialist have at least a gen- 
eral familiarity with the changes in 
this area that have been brought 
about by the act and of the relation- 
ship between Florida’s state law ex- 
emptions under FS. Ch. 222 and fed- 
eral bankruptcy law exemptions. 
However, a little knowledge can 
sometimes be a dangerous thing. 
Estate planning lawyers, armed 
with the ability to identify issues 
that the act touches on, will be well 
served to involve outside counsel if 
circumstances require. This article 
is intended, in part, to help the es- 


tate planner identify those circum- 
stances. 


' This article is written by two estate 
planning lawyers who profess no special 
expertise in federal bankruptcy law. It 
is intended to sensitize nonbankruptcy 
practitioners to the ways in which the 
new bankruptcy laws may influence the 
recommendations that estate planning 
lawyers make to their clients. It is not 
intended to be a substitute for the ad- 
vice of qualified bankruptcy counsel, or 
of qualified counsel in other relevant 
areas, when circumstances warrant. 

? Unless indicated to the contrary in 
the text, the term “retirement account” 
is used in its broad sense and refers to 
traditional and Roth IRAs, SEP-IRAs, 
simple IRAs, ERISA-qualified plans, 
government-sponsored plans, and the 
like. 

3 See discussion on these points in 
Nelson, How Does the Bankruptcy Abuse 
Prevention and Consumer Protection Act 
of 2005 Affect Florida Homestead? Many 
Unanswered Questions, in this issue of 
The Florida Bar Journal. 

4 See, e.g., In re Fernandez, 236 B. R. 
483 (Bankr. M. D. Fla. 1999); In re Har- 
ris, 188 B. R. 144 (Bankr. M. D. Fla. 1995). 

5 See, e.g., In re Sutton, 272 B. R. 802 
(Bankr. M. D. Fla 2002); In re Harris, 
188 B. R. 144 (Bankr. M. D. Fla. 1995). 

§ See, e.g., In re Roberts 326 B. R. 424 
(Bankr. S. D. Ohio 2004) (IRA owners 
pledge of IRA funds caused the IRA to 
lose its tax exempt status; funds were 
not exempt in bankruptcy). 

7 Ep Stort’s IRA Apvisor, June 2005. 

5 A debtor’s domicile for federal bank- 
ruptcy purposes is a question of federal 
common law. See, e.g., In re Hodgson, 167 
B. R. 945 (Bankr. D. Kan 1994). 

° See Nelson, supra, note 3. 
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How Does the Bankruptcy Abuse 
Prevention and Consumer Protection 


Act of 2005 Affect Florida Homestead? 


Many Unanswered Questions 


by Barry A. Nelson 


or years, debtors have used Florida’s liberal 

homestead exemption to protect significant eq- 

uity in their homes, even on the eve of a bank- 

ruptcy proceeding.' In 2001, Florida’s Supreme 
Court, in the case of Havoco of America, Ltd. v. Hill, 790 
So. 2d 1018 (Fla. 2001), addressed the following ques- 
tion of law: “Does Art. X, §4 of the Florida Constitution 
exempt a Florida homestead, where the debtor acquired 
the homestead using nonexempt funds with the specific 
intent of hindering, delaying, or defrauding creditors in 
violation of Florida Statutes...?” The court held that the 
conversion of funds by a debtor with the intent to avoid 
a creditor was not one of the three exceptions” to the 
homestead exemption under the Florida Constitution. 
Havoco appeared to open Florida’s housing doors to 
Florida debtors, as well as to those living in other states 
with less favorable homestead protection who realized 
that Florida’s homestead exemption could serve to shield 
significant assets from creditors’ claims, even if the home- 
stead was purchased close in time to the filing of a bank- 
ruptcy petition. 

Although the protection under Havoco was broad, it 
was not unlimited. In Jn re Financial Federated Title & 
Trust, Inc., 273 B.R. 706 (Bankr. S. D. Fla. 2001), aff’d. 
347 F. 3d 880 (11th Cir. 2003), the Bankruptcy Court for 
the Southern District of Florida distinguished Havoco 
and changed direction. The court authorized a bankruptcy 
trustee to impose an equitable lien and constructive trust 
on the proceeds from the sale of homestead property on 
the grounds that most, if not all, of the funds used to 
purchase the property could be traced directly to fraud. 


Havoco Opened Florida’s Doors to 
Bankruptcy Forum Shoppers 

In March 2005, the Havoco holding was followed by 
Florida’s Third District Court of Appeal in the case of 
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Conseco Servs., LLC. v. Cuneo, 904 So. 2d 438 (Fla. 3d 
DCA 2005). In Cuneo, a creditor sued to recover money 
loaned to the debtors. The borrowed funds were invested 
in stock that became worthless. There was no fraud in- 
volved in acquisition of the loan; the funds were simply 
lost in a bad investment. Rather than repay the loan 
(approximately $40 million), the debtors sold $8 million 
of securities (other than securities purchased with the 
funds they borrowed) and took a $2.45 million mortgage 
on their Connecticut residence. They then used the pro- 
ceeds to purchase a $10.2 million home in Florida. The 
lender filed an action in Florida (not a bankruptcy court 
case) requesting a declaratory judgment ruling that the 
debtors’ transfer of funds was fraudulent because they 
were attempting to “take advantage of the Florida home- 
stead exemption” to “hinder, delay and defraud present 
or future creditors.” The creditor also requested an equi- 
table lien on the Florida home. The court, citing Havoco, 
held that “absent one of the three constitutional excep- 
tions, an equitable lien is not permitted against home- 
stead property unless the funds used to invest in, pur- 
chase or improve the homestead were obtained through 
fraud or egregious conduct” and that “the fraudulent 
transfer act has no effect on the homestead exemption.” 
The Cuneo court went on to hold that “[i]t is not enough 
that the Cuneos transferred their nonexempt funds to 
an exempt asset in order to keep those funds from credi- 
tors. If a debtor acquires homestead property with the 
‘specific intent to hinder, delay, or defraud [a] creditor, 
the property still enjoys Florida’s constitutional home- 
stead protection.” 


Act Hinders Benefit from Florida Law on Eve of 
Bankruptcy 

In light of cases like Havoco and Cuneo, it is no sur- 
prise that the Bankruptcy Abuse Prevention and Con- 
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sumer Protection Act of 2005° in- 
cludes provisions to reduce eve-of- 
bankruptcy homestead maneuver- 
ing. The remainder of this article 
addresses the provisions of the act 
that affect the Florida homestead 
exemption and raises several unre- 
solved questions. 

1) What Is the Effect of the 2005 
Bankruptcy Act if There Is no Bank- 
ruptcy Proceeding? 

Section 322 of the act sets forth 
the general rule that a debtor may 
not exempt any portion of an inter- 
est in real or personal property that: 
1) was acquired by a debtor during 
the 1,215-day (or three years and 
four months) period preceding the 
date of filing the petition for bank- 
ruptcy; and 2) exceeds $125,000 in 
value, where the debtor or a depen- 
dent of the debtor uses the property 
as a residence or claims the prop- 
erty as a homestead.’ However, the 
$125,000 limitation does not apply 
to limit the exemption claimed by a 
family farmer.’ Additionally, the 
$125,000 limitation does not apply 
to any “interest” in property trans- 
ferred from a debtor’s previous prin- 
cipal residence (which was acquired 
prior to the 1,215-day period) into 
the debtor’s current residence lo- 
cated in the same state. 

Significantly, according to In re 
Robin Bruce McNabb, 326 B.R. 785 
(Bankr. D. Ariz. 2005), decided on 
June 23, 2005, and as discussed 
more fully below, unless and until 
there is a technical amendment to 
the act, the $125,000 cap enacted 
under §322 of the act may not apply 
to states like Florida that have 
opted out of the federal bankruptcy 
exemptions. However, at the Sep- 
tember 27, 2005, hearing in the case 
of In re Elona Kaplan, Case No. 05- 
14491-BKC-RAM, (Bankr. S.D. Fla. 
2005), an unreported case as of press 
time, U.S. Bankruptcy Judge Robert 
A. Mark ruled the $125,000 home- 
stead cap applies in Florida, not- 
withstanding arguments of the 
debtor’s attorney that McNabb 
should be followed. Furthermore, 
even if technical amendments are 
enacted, or McNabb is not followed, 
so that the $125,000 cap under §322 
of the act applies in Florida, it ap- 


pears that, since all of the new limi- 
tations are based upon federal bank- 
ruptcy law, the Havoco line of cases 
will continue to protect a Florida 
homestead outside the bankruptcy 
arena. As a result, those who are 
considering a move to Florida also 
will need to contemplate how they 
may avoid bankruptcy (both volun- 
tary and involuntary). A discussion 
of the general requirements to in- 
voluntarily force a debtor into bank- 
ruptcy follows:® 

2) What Is the Effect of Ownership 
as Tenants by the Entireties? 

Under existing bankruptcy law, 
§522 (b)(2)(B) of the Bankruptcy 
Code allows a debtor to exempt 
property owned as tenants by the 
entireties under certain conditions: 


Notwithstanding section 541 of this title, 
an individual debtor may exempt from 
property of the [bankruptcy] 
estate...any interest in property in 
which the debtor had, immediately be- 
fore the commencement of the case, an 
interest as a tenant by the entirety or 
joint tenant to the extent that such in- 
terest as a tenant by the entirety or joint 
tenant is exempt from process under 
applicable nonbankruptcy law. 


Similarly, as illustrated by In re 
Planas, U.S. Dist. LEXIS 20524 (S.D. 
Fla. 1998), long-standing Florida 
case law does, in fact, provide an ex- 
emption for entireties property 
when the debt is not a joint debt of 
both spouses. As explained in 
Planas, the purpose underlying the 
Florida entireties exemption is to 
protect entireties property held by 
husband and wife from attack by 
creditors of only one spouse. 

Based upon Planas, and because 
the act is silent as to tenancy by the 
entirety protection, it appears that 
the entirety exemption will continue 
to protect a homestead if the judg- 
ment is only against one spouse. 
Even so, however, this protection is 
available only if the transfer of 
funds into the home cannot be set 
aside under the general fraudulent 
conveyance provisions that would 
apply to any conversion of nonex- 
empt assets into exempt assets. Ac- 
cordingly, it appears that married 
Florida debtors owning homestead 
property as tenants by the entire- 
ties may continue to benefit from 
the double protection of both the 
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homestead and the tenancy by the 
entirety creditor exemptions. 

3) How Are the Time and Dollar 
Limits in the 2005 Bankruptcy Act 
Computed, and What Is the Ejfect of 
a Move From One Florida Home to 
Another? 

Various sections of the act apply 
time-based restrictions on the avail- 
ability of homestead protection. 

© General Rule for Debtor’s Use of 
State Exemptions. First, based upon 
§307 of the 2005 Bankruptcy Act, for 
the debtor to claim Florida as his or 
her domicile for purposes of bank- 
ruptcy exemptions, the debtor must 
reside in Florida for 730 days prior 
to filing for bankruptcy (as com- 
pared to the 180-day requirement in 
effect under law prior to the act).’ 
Section 307 of the act provides that 
if the debtor’s domicile has not been 
located in a single state for the 730- 
day period ending on the filing date, 
the place in which the debtor’s domi- 
cile was located for 180 days immedi- 
ately preceding the 730 day period, or 
for a longer portion of such 180-day 
period than in any other place, will 
be considered the domicile for pur- 
poses of determining what exemp- 
tions the debtor is entitled. 

Query: Could a debtor be deemed 
to be domiciled in Florida for pur- 
poses of the 2005 Bankruptcy Act 
where: 1) the debtor resided in 
Maine for 115 days; 2) then moved 
to Florida and resided here for 150 
days; 3) then moved to Alaska and 
700 days later filed for bankruptcy? 

While it is doubtful that such a 
result was intended by Congress, 
the debtor fits the statutory crite- 
ria for being considered to be domi- 
ciled in the place where he or she was 
located for the longest portion of the 
180-day period preceding the 730-day 
period preceding the filing of the 
bankruptcy petition, i.e., Florida. 

e 1,215-Day Rule for Homestead. 
Section 322 of the act adds §522(p), 
which provides that, except for cer- 
tain family farmers, a debtor may 
not exempt as homestead any “in- 
terest” in the property that was ac- 
quired by the debtor during the 
1,215-day (or three years and four 
months) period preceding the date 
of the filing of the bankruptcy peti- 
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tion to the extent the value of that 
interest exceeds $125,000. 

¢ In Re: Robin Bruce McNabb 
Holds that $125,000 Cap under 
§522(p) Does not Apply in Opt-out 
States. According to the bankruptcy 
court in McNabb, the $125,000 
homestead cap applies only when a 
debtor elects, under Subsection 
522(b)(3)(A) of the Bankruptcy 
Code, to exempt property under 
state or local law. Although McNabb 
applied Arizona law, the issue 
should be the same for all opt-out 
states, of which Florida is one. The 
McNabb opinion states: “If the 
cap...becomes applicable only ‘as a 
result of electing, then it can apply 
only in non-opt out states, i.e., those 
states where such an election is 
available.” The McNabb opinion fur- 
ther reasons that “it makes little 
sense to limit the cap to the few re- 
maining non-opt out states.... Un- 
til Congress does fix it, however, the 
Court must apply the unambiguous 
statute as written.... The cap ap- 
plies only ‘as a result of electing.’ 
Where there is no election, the cap 
cannot be the result.” * As noted 
above, McNabb was not followed in 
In re Elona Kaplan. Thomas M. 
Messana, counsel for the Trustee in 
In re Elona Kaplan, argued in his brief 
that: 1) because §522(p) was ambigu- 
ous, legislative history should be con- 
sidered, and 2) the interpretation (as 
would be the case if McNabb was fol- 
lowed) that the statute does not ap- 
ply in Florida creates an absurd re- 
sult that is at odds with 
Congressional intent. Judge Mark 
agreed with the Trustee’s argument 
and refused to follow McNabb.’ It is 
likely that other courts will weigh 
in on this issue. 

e Additional Protection for Certain 
Transferred Equity. Section 322 of 
the Bankruptcy Code states that, for 
purposes of computing the cap on 
the value of an interest in home- 
stead property acquired within the 
1215-day period, any interest in the 
property transferred from the 
debtor’s previous principal residence 
(which was acquired prior to the be- 
ginning of the 1,215-day period) into 
the debtor’s current principal resi- 
dence is excluded, but only if the 


debtor’s previous and current resi- 
dences are located in the same state. 

Query: One would think that, if a 
home acquired prior to the begin- 
ning of the 1,215-day period had a 
mortgage that was satisfied during 
the 1,215-day period, the value of 
the interest transferred from the old 
residence would take into account 
only the equity existing at the be- 
ginning of the 1,215-day period. 
However, the statute does not ad- 
dress this situation. Thus, one could 
argue that, as long as the prior home 
was owned for more than 1,215 days, 
the value of the interest transferred 
into the current residence would be 
fully valued (i.e., excluding any 
mortgage) even if a significant mort- 
gage payment was applied to the 
mortgage on the prior residence 
within the 1,215-day period. 

Example: Assume a doctor has 
owned his Florida residence for 10 
years with no mortgage and decides 
to obtain a $200,000 equity line on 
the house to invest in a business. 
Also, assume that the business is 
successful and the doctor satisfies 
the line of credit a year later but 
that he subsequently is sued for 
malpractice and declares bank- 
ruptcy. It would appear that the 
$200,000 equity line satisfied by the 
doctor within 1,215 days of declar- 
ing bankruptcy would be claimed as 
an asset of the bankruptcy estate by 
the creditors. However, the doctor 
could argue that he did not “acquire” 
the interest within the 1,215-day 
period. 

¢ $125,000 Homestead Cap if 
Criminal Act, Intentional Tort, or 
Certain Willful or Reckless Miscon- 
duct. Section 322 of the act adds 
§522(q)(1),'° which provides that the 
amount of homestead exemption 
that exceeds $125,000 will not be 
exempt from creditors if: 

e A court determines, after notice 
and hearing, that the debtor has been 
convicted of a felony which demon- 
strates that the filing was an abuse 
of the bankruptcy provisions; or: 

The debtor owes a debt arising 
from violation of federal or state se- 
curities laws; fraud, deceit, or ma- 
nipulation in a fiduciary capacity, or 
in connection with the purchase or 
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sale of securities; a civil remedy un- 
der RICO laws; or any criminal act, 
intentional tort, or willful or reckless 
misconduct that causes serious injury 
or death to another individual in the 
five years preceding filing. 

¢ Section 322 of the 2005 Bank- 
ruptcy Act provides that the limita- 
tions described in §522(q)(1) can be 
determined by the bankruptcy court 
not to apply when the homestead is 
reasonably necessary for the sup- 
port of the debtor and any depen- 
dent of the debtor. 

Query: Is the bankruptcy court 
given discretion under §522(q)(1) 
only when the debtor has a depen- 
dent? Section 522 states that the 
$125,000 limitation does not apply 
if the property “is reasonably neces- 
sary for the support of the debtor and 
any dependent of the debtor.” (Em- 
phasis added.) 

e 10-year Lookback for Fraudulent 
Conversions into Homestead. 

Section 308 of the act adds 
§522(0),'! which effectively over- 
rules Havoco and Cuneo in the con- 
text of a federal bankruptcy proceed- 
ing. Section 522(0) denies 
homestead protection to the extent 
that the value of a homestead is at- 
tributable to any portion of a 
debtor’s property that the debtor 
disposed of in the 10-year period 
ending on the date of the filing of 
the bankruptcy petition with the 
intent to hinder, delay, or defraud a 
creditor and that the debtor could 
not exempt, if on such date the 
debtor had held the property which 
was disposed. As noted above, it ap- 
pears that these sections apply only 
if the debtor files for bankruptcy and 
would not apply in a Florida state 
court action. 

4) What Are the Effective Dates for 
the Homestead Provisions? 

While §1501 of the act provides 
that, in general, its provisions take 
effect 180 days after enactment on 
April 19, 2005, §1501(b)(2) provides 
that the amendments made by §§308 
(reduction of homestead for fraud), 
322 (limitations on homestead exemp- 
tion), and 330 (delay of discharge dur- 
ing pendency of certain proceedings) 
apply with respect to any case com- 
menced after enactment. 
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It should be noted that the court 
in In re Robin Bruce McNabb con- 
cluded that the debtor, who filed for 
bankruptcy eight days after the act 
was enacted, could claim the home- 
stead exemptions for the state 
where the debtor was domiciled for 
the greater part of 180 days pre-pe- 
tition (rather than the 730-day rule 
under the act) because the amend- 
ment to §522(b)(3) was made by 
§307 of the act, which was not a sec- 
tion that had an accelerated effec- 
tive date (such as 322 and 330). 

5) Can a Person Plan to Avoid In- 
voluntary Bankruptcy? 

As discussed above, the 2005 
Bankruptcy Act limits homestead 
protection under the Bankruptcy 
Code. It would appear that cases 
similar to Cuneo, which was brought 
in Florida circuit court seeking an 
equitable lien, would still be gov- 
erned by existing Florida law under 
the Havoco line of cases. As a result, 
in Florida, defensive homestead 
planning may suggest that a debtor 
plan to avoid being involuntarily put 
into bankruptcy. 

Section 303(b) of the Bankruptcy 
Code provides that an involuntary 
bankruptcy petition is to be filed by 
three or more creditors; however, if 
there are fewer than 12 creditors, 
the petition can be filed by any one 
or more creditors. There have been 
a number of cases addressing 
whether a single creditor can effec- 
tively bring an involuntary bank- 
ruptcy case against a debtor when 
the debtor satisfies the debt of one 
of the three petitioning creditors, or 
where the debtor is proactive in cre- 
ating debtors to cause there to be 
12 or more creditors. Potential debt- 
ors may attempt to plan to have 
more than 12 creditors to avoid be- 
ing in a situation where only one 
person has the power to bring an 
involuntary action. While these is- 
sues previously have been beyond 
the scope of an estate planning 
attorney’s usual representation, in 
light of the dramatic differences in 
treatment of homestead protection 
under the new federal bankruptcy 
law and under Florida law, it may 
be counsel’s responsibility either to 
begin to understand planning to 


avoid involuntary bankruptcy or to 
refer clients to those with such ex- 
pertise.!” 


Conclusion 

The 2005 Bankruptcy Acct is likely 
to bring much uncertainty to the 
homestead arena. In the wake of 
new legislation, homestead protec- 
tion is no longer a sure thing for the 
homeowner, and there are many 
potential exceptions and traps. The 
distinction between federal bank- 
ruptcy law and Florida state law is 
bound to bring much controversy, 
especially in the involuntary bank- 
ruptcy arena. 

There already exists a conflict in 
two bankruptcy courts that have 
determined whether certain provi- 
sions of the Bankruptcy Act are ef- 
fective in opt-out states (compare 
McNabb and In re Elona Kaplan). 
There are likely to be an increasing 
number of homestead cases because 
the act is already effective for home- 
stead matters and creditors are 
bound to challenge the McNabb de- 
cision.’’ Until there is greater cer- 
tainty, the safest plan for those seek- 
ing Florida homestead protection is 
to purchase and reside in Florida 
homestead in order to start the 
1,215-day clock and maintain maxi- 
mum equity in the residence since 
any mortgage pay down during the 
1,215-day period is likely to be at- 
tacked." 


1 For an in-depth discussion on asset 
protection issues touching on Florida 
homestead, see Barry A. Nelson & Kevin 
E. Packman, Florida’s Unlimited Home- 
stead Exemption Does Have Some Lim- 
its, Part I, 77 Fua. Bar J. 60 (January 
2003); and Part IT, 77 Fa. Bar J. 38 (Feb- 
ruary 2003). For a discussion on mov- 
ing to Florida to exploit favorable home- 
stead laws, see Barry A. Nelson & Kevin 
E. Packman, Florida Homestead Traps, 
143 Trusts & Estates No. 6 (July 2004). 

? The three exceptions under the 
Florida Constitution pursuant to which 
a forced sale of a homestead may take 
place, as cited in Havoco, are 1) payment 
of taxes and assessments thereon; 2) ob- 
ligations contracted for the purchase, 
improvement, or repair thereon; and 3) 
obligations contracted for house, field, 
or other labor performed on the prop- 
erty. 

’ Enacted into law on April 20, 2005. 

* Section 522(p), as added by the 2005 


28 THE FLORIDA BAR JOURNAL/NOVEMBER 2005 


Bankruptcy Act. 

5 Section 1004 of the 2005 Bankruptcy 
Act defines “family farmer” more broadly 
than under prior law. 

® For a discussion of involuntary bank- 
ruptcy, see Dismissal of Involuntary Pe- 
tition: Can You Buy Your Way Out?, 20- 
10 ABIJ 32 (December 2001/January 
2002); Exceptions to Involuntary Petition 
Requirements - Are You Pushing Your 
Luck? 20-8 ABIJ 32 (October 2001); see 
also Creditors and Debtors Practice in 
Florida, §4.32 (The Florida Bar, 2003). 

7 See discussion below regarding effec- 
tive dates. The new 730-day rule for de- 
termining applicable state exemption 
law is effective only for bankruptcies 
filed on or after October 17, 2005. 

8 See McNabb, 326 B.R. 785 (Bankr. D. 
Ariz. 2005), decided on June 23, 2005. 

° The In re Elona Kaplan opinion was 
not available at press time, but should 
be reviewed once it is issued. 

1 Bason upon the analysis of Jn re 
Robin Bruce McNabb, the provisions of 
Bankruptcy Code §522(q), including but 
not limited to the $125,000 cap, may not 
apply to opt-out states unless and until 
technical amendments are passed to 
make the cap apply in all states. See 326 
B.R. 785 (Bankr. D. Ariz.), decided on 
June 23, 2005. However, it appears that 
if Judge Mark, in his Jn re Elona Kaplan 
opinion (see supra note 6), does not fol- 
low the rationale of In re McNabb un- 
der §522(p), he would consider the 
$125,000 cap under §522(q) to be effec- 
tive for opt-out states such as Florida. 

1! This section does not refer to an elec- 
tion under subsection 522(b)(3)(A). As a 
result the court in In Re Robin Bruce 
McNabb states that §522(0) provisions 
apply equally to opt-in and opt-out 
states. See supra note 9. 

2 See supra note 10 for references. 

18 The Trustee’s Reply Brief states the 
McNabb decision renders certain por- 
tions of the 2005 Bankruptcy Act essen- 
tially meaningless. In light of the dif- 
ference in interpretations of the 2005 
Bankruptcy Act in just six months since 
enactment, Congress should address 
these issues through technical correc- 
tions. Until then, to avoid potential fu- 
ture litigation, Florida homeowners 
must be aware of the current ambiguity 
in the law and potential for planning. 

\ See supra note 1 for references to 
articles describing steps to ensure 
Florida homestead eligibility. 


Barry A. Nelson is founder of the 
law offices of Nelson & Levine, P.A., and 
The Victory School for Children with Au- 
tism, both in North Miami Beach. He is 
board certified in both taxation and 
wills, trusts, and estates. Mr. Nelson is 
chair of the Asset Preservation Commit- 
tee of The Florida Bar Real Property, Pro- 
bate and Trust Law Section. He received 
his LL.M. and J.D., cum laude, from the 
University of Miami School of Law. 
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Domicile 


Asset Preservation Planning 


by Jerome L. Wolf 


debtor, regardless of state of residence, can seek 

protection from his or her creditors in the fed- 

eral bankruptcy courts. However, the state in 

which the debtor resides or, more accurately, is 
“domiciled” will determine which assets the debtor may 
keep and which must be turned over as part of his or her 
bankruptcy estate. 

From a common law perspective, a person may have 
more than one place of residence, but only one domicile. 
Generally, there is the “domicile of origin,” which is the 
permanent residence of a person’s parents; “domicile by 
operation of law,” which is the place the law attributes to 
a person, independently of his or her chosen domicile, 
such as a domicile arising from marriage; and “domicile 
of choice,” which is the permanent place a person has 
chosen as the place to which he or she intends to return, 
and which displaces his or her previous domicile. 

In Florida, the terms “domicile” and “residence” are 
synonymous. Under subsection 731.201(11) of the Florida 
Statutes, “domicile” means a person’s usual place of dwell- 
ing; similarly, under subsection 731.201(30), “residence” 
means a person’s place of dwelling. The courts have also 
construed the terms similarly: 

The rule is well settled that the terms residence, residing 
or equivalent terms when used in statutes or actions . . . are 
used in the sense of legal residence; that is to say the place of 
domicile or permanent abode as distinguished from temporary 
residence. 

A person may have several temporary local residences but 
can have only one legal residence. A legal residence, or domi- 


cile, is the place where a person has fixed an abode with the 
present intention of making it their permanent home.! 


The determination of a person’s domicile is important 
because it governs to whom he or she may owe income 
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tax; whether all or any portion of the estate will be sub- 
ject to transfer tax; whether all or any portion of prop- 
erty is exempt from ad valorem tax; who may inherit his 
or her estate; who may administer that estate; who may 
determine his or her right to live or die; and the rights 
that creditors may have against that person and estate. 

The U. S. Supreme Court has ruled that the question 
of domicile is, in many cases, for the states to decide, and 
that it is not unconstitutional for more than one state to 
claim a decedent as a domiciliary of that state for pur- 
poses of imposing local estate taxes.” 

In determining domicile, there is an objective test, a 
residence or “permanent place of abode,” and a subjec- 
tive test, an intention to abandon the former domicile 
and acquire a new one. As stated by one court: “Where a 
good faith intention is coupled with an actual removal 
evidenced by positive overt acts, then the change of resi- 
dence is accomplished and becomes effective. This is so 
because legal residence consists of the concurrence of both 
fact and intention. The bona fides of the intention is a 
highly significant factor.”* 

In determining intent, objective standards have greater 
significance than other self-serving statements and dec- 
larations. An excellent guideline for analyzing domicile 
issues has been promulgated by the New York State De- 
partment of Taxation and Finance.‘ Although not bind- 
ing in Florida, the department’s guidelines point to the 
factors that likely would be considered by a Florida court 
asked to rule on the issue of domicile. 

The New York Department of Revenue divides the fac- 
tors used to determine domiciliary status into two gen- 
eral categories, primary factors and secondary factors. 

Primary factors include: 


“ty 
ine 


; 
Joe McFadden 


1) House: the individual’s use and 
maintenance of a New York resi- 
dence compared to the nature and 
use pattern of a non-New York resi- 
dence; size of each residence; value 
of each residence; nature of use of 
each residence. 

2) Active business involvement: 
pattern of employment; active par- 
ticipation in a trade or business; and 
sources of income. 

3) Time: analysis of where the in- 
dividual spends time during the 
year. 

4) Items “near and dear”: location 
of items which the individual holds 
“near and dear” or which have sig- 
nificant sentimental value. 

5) Family connections: where mi- 
nor children attend school; and fre- 
quency of visits with children and 
grandchildren. 

6) Active involvement or active 
membership in clubs or organiza- 
tions where physical presence is re- 
quired. 

Secondary factors to be considered 
include: involvement in community, 
religious, civic or service clubs or 
fraternal or other not-for-profit or- 
ganizations; membership in a 
church, synagogue, temple, mosque, 
or any religious organization; the 
address at which bank statements, 
bills, financial data, and correspon- 
dence concerning other family busi- 
ness is primarily received; the physi- 
cal location of the safety deposit 
boxes used for family records and 
valuables; location of auto, boat, and 
airplane registrations as well as the 
individual’s personal driver’s or 
operator’s license; indication as to 
where the taxpayer is registered to 
vote, and an analysis of the exercise 
of the voting privilege; the frequency 
and nature of business conducted 
within New York state for legal, 
medical, and other professional ser- 
vices in relationship to the services 
performed at other locations; an 
analysis of telephone services at 
each residence including the nature 
of the listing, the type of service fea- 
tures, and the activity at the loca- 
tion; and the citation in wills, testa- 
ments, and other legal documents 
that a particular location is to be 
considered the individual’s place of 


domicile. 

The U. S. Supreme Court has di- 
rected courts that are asked to rule 
on the question of domicile to con- 
sider several factors. These factors 
are consistent with those relied 
upon by state courts and taxing au- 
thorities and include: 1) current 
residence; 2) voting registration and 
voting practices; 3) locations of 
spouse and family; 4) location of 
personal or real property; 5) location 
of brokerage and bank accounts; 6) 
memberships in churches, clubs, 
unions, and other organizations; 7) 
location of a person’s physician, law- 
yer, accountant, dentist, and stock- 
broker; 8) place of employment or 
business; 9) driver’s license and au- 
tomobile registration; and 10) pay- 
ment of taxes.° 

The issue of domicile is also criti- 
cal in the area of bankruptcy law. 
Section 522 of the Bankruptcy Code 
(Title 11, U.S. Code) allows a debtor 
to exempt certain property from the 
bankruptcy estate that would oth- 
erwise be available for payment to 
creditors. Subsection 522(b) of the 
Bankruptcy Code allows a debtor to 
choose between the federal exemp- 
tions listed in §522(d) and the ex- 
emptions provided by state of domi- 
cile unless that state has “opted out” 
of the federal exemption scheme. By 
its enactment of F.S. §222.20, 
Florida’s legislature has elected to 
“opt out” of the federal exemptions 
provided in §522(d) of the Bank- 
ruptcy Code. 

Therefore, any natural person re- 
siding and domiciled in Florida may 
exempt from the bankruptcy estate 
those assets made exempt under 
F.S. Ch. 222, including the home- 
stead. Pursuant to Art. X, §4 of the 
Florida Constitution, a Florida 
resident’s homestead is protected 
from any forced sale and liens re- 
sulting from judgments, decrees, or 
executions if: 1) the homestead is 
owned by a natural person; 2) the 
homestead is the permanent resi- 
dence of the owner or a legal or natu- 
ral dependent of the owner; 3) in the 
case of a homestead located within 
a municipality, the homestead is 
limited to one-half acre of contigu- 
ous land; and 4) in the case of a 
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homestead located outside of a mu- 
nicipality, the homestead is limited 
to 160 acres of contiguous land. 

Protecting the full equity value of 
one’s principal residence is a highly 
desirous objective when facing 
creditors, particularly if not yet a 
Florida domiciliary. 

This is the problem that Emile 
Morad faced in his bankruptcy pro- 
ceeding. Morad v. Xifaras, 323 B.R. 
818 (Bankr. 1st Cir. 2005). Morad, 
an attorney in Massachusetts, was 
sued for breach of contract and 
breach of fiduciary duty. The plain- 
tiffs, Stella and Barbara Xifaras, 
were awarded money damages 
against Morad. 

On January 23, 2002, Morad filed 
a petition for bankruptcy in the U.S. 
Bankruptcy Court for the Southern 
District of Florida. In his petition, 
Morad claimed exemption under 
Florida law for a house in Holly- 
wood, Florida, four IRA accounts, 
and two Prudential life insurance 
policies, all of which are exempt 
from creditors’ claims under Florida 
law. The Xifaras’ filed objections, 
claiming that Morad could not claim 
Florida state exemptions because he 
was not domiciled in Florida. 

Under §522(b)(2)(A) of the Bank- 
ruptcy Code as it existed when 
Morad filed his petition, an indi- 
vidual may rely upon the exemp- 
tions available under the state or 
local law that is applicable on the 
date of the filing of the petition at 
the place in which the debtor’s do- 
micile has been located for the 180 
days immediately preceding the 
date of the filing of the petition. 

The U. S. Bankruptcy Appellate 
Panel for the First Circuit, presid- 
ing over an appeal from the Bank- 
ruptcy Court for the District of Mas- 
sachusetts to which the case was 
transferred, observed: 


A debtor is considered domiciled in a 
state for the purposes of §522(b) if the 
evidence establishes that (1) the debtor 
was physically present in the state for 
the greater part of the 180-day period 
preceding the petition date than he was 
present in any other place; and (2) the 
debtor intends to remain in the state 
indefinitely. Thus, “domicile” means 
more than mere residence. A domicile 
is that place where a person has a per- 
manent home and an intention of return- 


gts 


ing. Domicile is established by “physical 
presence in a place ... with ... intent to 
remain there.” .. .“Mere physical removal 
to another jurisdiction without the req- 
uisite intent is insufficient to effect a 
change of domicile.” 


Morad argued that he was physi- 
cally present in Florida for 90 of the 
180 days preceding the bankruptcy 
filing. However, the court found that, 
although Morad maintained a resi- 
dence in Florida, he was not domi- 
ciled there prior to the petition date 
because he failed to prove he had 
abandoned his former domicile and 
because he lacked the requisite in- 
tent to remain in Florida indefi- 
nitely. During the relevant period, 
Morad had maintained his law prac- 
tice in Massachusetts, and was 
never admitted to practice law in 
Florida. Morad filed a declaration of 
homestead pursuant to Massachu- 
setts law on property located in 
Massachusetts that he did not re- 
voke until November 2, 2001, barely 
two and a half months before he 
filed in the bankruptcy court. Al- 
though Morad produced tax returns 
from 1996 and 1997 giving his 
Florida address, his tax returns for 
1996, 1997, and 1998 showed that 
he worked as an attorney and was 
actively practicing law in Massachu- 
setts during that time. 

In addressing Morad’s domicile 
for bankruptcy purposes, the court 
reasoned that intent must be proven 
by the actual state of facts, and not 
declarations made in the context of 
contested litigation. Consequently, 
based on the evidence before it, the 
court concluded that Morad was not 
a domiciliary of Florida for the req- 
uisite 180-day period preceding his 
bankruptcy filing so that he could 
claim exemptions under Florida 
state law for his real and personal 
property. 

Morad is useful for its discussion 
of what constitutes a debtor’s domi- 
cile in the context of federal bank- 
ruptcy proceedings. However, the 
precedential value of the case has 
been limited by subsequent federal 
legislation. On April 20, 2005, Presi- 
dent Bush signed into law the Bank- 
ruptcy Abuse Prevention and Con- 
sumer Protection Act of 2005 (Pub. 
L. 19-8, 119 Stat. 23), commonly re- 


ferred to as “BAPCPA.” BAPCPA 
makes significant substantive 
amendments to the Bankruptcy 
Code, some of which impact the is- 
sue of “domicile” for bankruptcy law 
purposes. Specifically, §522(b)(2)(A) 
of the Bankruptcy Code, which es- 
tablished the 180-day (or one-half 
year) test relied upon in Morad, has 
been redesignated as §522(b)(3)(A), 
and extends the time in which a 
debtor must be domiciled in a state 
in order to rely upon its exemptions 
to 730 days (or two years). The stat- 
ute provides: 

Property listed in this paragraph is — (A) 
any property that is exempt under fed- 
eral law, other than subsection (d) of this 
section, or state or local law that is ap- 
plicable on the date of the filing of the 
petition at the place in which the 
debtor’s domicile has been located for 
the 730 days immediately preceding the 
date of the filing of the petition; or if the 
debtor’s domicile has not been located 
at a single state for such 730-day period, 
the place in which the debtor’s domicile 
was located preceding the 730-day pe- 


riod or for a longer portion of such 180- 
day period than in any other place. 


Similarly, although beyond the 
scope of this commentary,’ Florida’s 
homestead protection may be lim- 
ited to $125,000 for a 
nondomiciliary of Florida who ac- 
quired homestead within the 1,215- 
day (three years, four months) pe- 
riod preceding the date of filing a 
bankruptcy petition. BAPCPA §§308 
and 322. The Bankruptcy Court for 
the District of Arizona has ruled 
that, in states such as Arizona and 
Florida, which have legislatively 
“opted-out” of the federal exemp- 
tions set forth in the Bankruptcy 
Code, the cap on homestead exemp- 
tions does not apply.* However, for 
anondomiciliary of Florida who may 
be governed by the laws of the state 
of his or her domicile which permit 
an election between exemptions 
available under the Bankruptcy 
Code and those under state law, the 
cap amount may still apply. For new 
Florida residents, the issue of domi- 
cile could assume critical impor- 
tance. 

And, importantly, the cap on 
homestead protection may not be 
settled for persons who are unques- 
tionably domiciled in Florida. On 


September 27, 2005, Judge Mark of 
the Bankruptcy Court for the South- 
ern District of Florida ruled from the 
bench in the case In re Elona Kaplan 
(Case No: 05-14491-BKC-RAM) 
(written opinion expected on or be- 
fore October 6, 2005) that, although 
Florida has legislatively opted out 
of the federal exemptions, the clear 
legislative intent of Congress in en- 
acting the homestead protection 
limits in BPACPA was to apply the 
$125,000 homestead cap in all cases, 
including those in opt-out states. 

By its enactment of BAPCPA, 
Congress apparently wants to deny 
federal bankruptcy protection to 
those persons who apparently estab- 
lished domicile in Florida and paid 
large sums toward the purchase of 
a homestead in order to protect the 
equity from the bankruptcy estate. 
Q 


! Walker v. Harris, 398 So. 2d 955 (4th 
Cir. 1981). 

? Hill v. Martin, 296 U.S. 393 (1935). 

3 Walker, 398 So. 2d. at 958, citing 
Bloomfield v. City of St. Petersburg 
Beach, 82 So. 2d 364, 368 (Fla. 1955) 
(emphasis added). 

* State of New York, Department of 
Taxation and Finance, Income Tax, Dis- 
trict Office Audit Manual, Nonresident 
Audits, 94 STN 106-17. 

5 District of Columbia v. Murphy, 314 
US. 441 (1941). 

® Morad v. Xifaras, 323 B.R. 818, 823 
(Bankr. 1st Cir. 2005) (citations omitted). 

7 See Nelson, How Does The Bank- 
ruptcy Abuse Prevention and Consumer 
Protection Act of 2005 Affect Florida 
Homestead? Many Unanswered Ques- 
tions, in this issue of The Florida Bar 
Journal. 

8 In re McNabb, 326 B.R. 785 (Bankr. 
D. Ariz. 2005). 
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Boca Raton and Ft. Lauderdale offices 
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areas of trusts and estates, beginning as 
an estate planning specialist for U.S. 
Trust Company of New York. Mr. Wolf, 
certified in wills, trusts, and estates by 
The Florida Bar, was one of the primary 
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law (FS. Ch. 737). In 1993, Mr. Wolf was 
awarded the Annual Service Award by 
the Real Property, Probate and Trust 
Law Section of The Florida Bar for his 
outstanding effort and achievement on 
behalf of the section. 
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Florida’s New Limited Partnership Act 
Provisions Interest for 
Estate Planning and Asset 
Preservation Purposes 


by Brian C. Sparks 


espite continuing attacks by the Internal Rev- 
enue Service, family limited partnerships 
(“FLPs”), and their sister entities, family lim- 
ited liability companies electing to be taxed 
as partnerships, continue to be popular estate planning 
tools for a host of tax and nontax estate planning pur- 
poses. Forming such partnerships in Florida has been 
desirable for estate planning and asset preservation 
purposes, in part, due to favorable features particular to 
Florida law. Florida’s 2005 adoption of a completely new 
limited partnership act! will enhance the estate plan- 
ning and asset preservation features of Florida FLPs. 

In 2002, members of the Tax Law, Business Law, and 
Real Property, Probate and Trust Law sections of The 
Florida Bar created a special committee to study the 
existing Florida limited partnership statutes and the 
Uniform Limited Partnership Act promulgated by the 
National Conference of Commissioners on Uniform State 
Laws (““NCCUSL’). The committee worked for three years 
to develop hybrid legislation that was enacted by the 
Florida Legislature, with a few amendments, during the 
2005 legislative session, and then signed into law by Gov. 
Bush as the Florida Revised Uniform Limited Partner- 
ship Act of 2005.” 

From both estate planning and asset preservation per- 
spectives, the act retains all of the old desirable features 
and adds several new ones, which should make Florida 
an even more popular situs for FLPs. This article will 
summarize selected provisions of interest for estate plan- 
ning and asset preservation purposes. 


Effective Date Provisions 
Section 27 of the act provides that, except as other- 
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wise provided, the act takes effect on January 1, 2006. 
Section 620.2204 contains special effective date provi- 
sions for existing relationships and §620.2205 provides 
that the act does not affect actions commenced, proceed- 
ings brought, or rights accrued before it takes effect. 


Revise References to the Act in FLP Agreements 

Section 620.1102(1) defines “act” as the Florida Re- 
vised Uniform Limited Partnership Act of 2005, as 
amended. Accordingly, references to the Florida limited 
partnership act in FLP agreements need to be updated. 

e“Transferee” and “Transferable Interest.” Sections 
620.1102(26) and 620.1102(25), respectively, adopt the 
NCCUSL terminology of (a) “transferee,” to mean a per- 
son to which all or part of a transferable interest has 
been transferred, whether or not the transferor is a part- 
ner, and (b) “transferable interest,” to mean a partner’s 
right to receive distributions. Thus, the former term “as- 
signee” is gone. See, e.g., former §§620.152, 620.153, and 
620.154. 

¢ Limited Partnerships Will Have Perpetual Duration. 
Under §620.1104(3), a limited partnership will now have 
perpetual duration. There no longer will be a need to 
state a latest date upon which the partnership is to dis- 
solve in the certificate of limited partnership filed with 
the Florida Department of State. 

* Certificate of Limited Partnership Filing Fees Drop 
Almost by Half: Under former §620.182(2), to file an origi- 
nal certificate of limited partnership with the Florida 
Department of State, a fee of up to $1,750 on the antici- 
pated capital contributions had to be paid. Additionally, 
under former §620.182(4), a capital contribution fee also 
had to be paid when the partnership wanted to increase 
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its anticipated or actual capital con- 
tributions. Pursuant to 
§620.1109(2), the filing fee is now a 
flat $965, and the additional capi- 
tal contribution fee “trap for the 
unwary” is repealed. 

¢ Nonwaivable Provisions. Sec- 
tion 620.1110 adds new 
nonwaivable provisions too numer- 
ous to list here. Practitioners should 
review and amend their form FLP 
agreements to make them consis- 
tent with these provisions. 

e Limited Partner Management 
and Control. Under §620.1303, lim- 
ited partners can now be more ac- 
tive in partnership management 
and control. Cf former §620.129. 
Nonetheless, estate planners gener- 
ally should avoid giving limited 
partners management and control 
rights because of potentially ad- 
verse transfer tax effects that ac- 
company such rights. 

e Limited Liability Limited Part- 
nership (“LLLP”) Remains Preferred 
Form of Limited Partnership. Sec- 
tion 620.1404(3) provides that obli- 
gations of a partnership incurred 
while it is an LLLP, whether aris- 
ing in contract, tort, or otherwise, 
are solely partnership obligations. 
Accordingly, none of the partners is 
personally liable in those capacities 
for such obligations. That feature is 
why the LLLP form of partnership 
remains the preferred form of FLP. 
In the author’s experience, the only 
reason for the use of the mere lim- 
ited partnership form, rather than 
the LLLP form, is when the general 
partner liability feature of a mere 
limited partnership is required by 
lenders or other creditors. 

© General Partner Management 
Rights; Other Partner Approval 
Rights. Section 620.1406 provides 
for general partner management 
rights and other partner approval 
rights too numerous to list here. In 
general, those rights are waivable 
in the FLP agreement. Estate plan- 
ners should incorporate those pro- 
visions as they see fit in their model 
FLP agreements, rather than rely 
on the §620.1406 default rules, 
which might produce undesired con- 
sequences. 

¢ Standards for General Partner 


Conduct. Section 620.1408 provides 
for the default general standards of 
conduct for a general partner (du- 
ties of loyalty and care), which are 
nonwaivable to the extent specified 
in §§620.1110(2)(e), (f), and (g). Addi- 
tionally, §620.1408 bolsters the argu- 
ment, for federal transfer tax pur- 
poses, that a general partner interest 
is separate, distinct, and qualitatively 
different from a limited partner in- 
terest, even if the general partner also 
owns limited partner interests. It also 
bolsters the argument. that the gen- 
eral partner’s fiduciary duties pro- 
hibit it from acting arbitrarily and 
solely for its own benefit. 

¢ Profit, Loss, and Distribution 
Allocations. Section 620.1503 pro- 
vides that partnership profits, 
losses, and distributions are to be 
allocated among the partners based 
on the value of partners’ contribu- 
tions. These default provisions are 
modifiable, and often partners will 
want different profit, loss, and dis- 
tribution allocation methodologies 
in the FLP agreement. 

e Interim Distributions. Section 
620.1504, another default rule, pro- 
vides that a partner does not have 
a right to distributions before the 
partnership dissolves and winds up 
unless the partnership decides to 
make an interim distribution. This 
is helpful from a transfer tax valu- 
ation standpoint in that it has a 
negative effect on the value of a 
partner’s interest as compared to an 
interest entitled to interim distribu- 
tions. This provision is modifiable by 
the FLP agreement, but because of 
the transfer tax valuation implica- 
tions, careful consideration should 
be given to how and to what extent, 
if any, to override the statute. 

¢ No Distribution on Account of 
Dissociation. Under §620.1505, a 
person does not have a right to re- 
ceive a distribution on account of 
dissociation, i.e., a withdrawal from 
the partnership. This provision is 
consistent with prior law, former 
§§620.143 and 620.144, and bolsters 
the federal transfer tax argument 
that the partnership should be val- 
ued as a going concern, taking into 
account marketability and minority 
interest discounts, and not merely 
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at its usually higher liquidation 
value (the value of its underlying 
assets). 

¢ Dissociation as Limited Partner. 
Consistent with prior law, former 
§620.143, new §620.1601 provides 
that a person does not have a right 
to dissociate as a limited partner 
before the partnership terminates. 
Like §620.1505 described above, 
this provision has a similar nega- 
tive transfer tax valuation effect. 

¢ Dissociated Limited Partner Be- 
comes Transferee. Section 620.1602 
provides that a limited partner’s dis- 
sociation generally converts the lim- 
ited partner into a mere transferee. 

¢ Partner’s Transferable Interest. 
Under §620.1701(1), the only inter- 
est of a partner that is transferable 
is his transferable interest and such 
interest is personal property. 

e Effect of Transfer of Partner’s 
Transferable Interest. Under 
§620.1702, a person who obtains a 
partner interest without having 
been admitted as a partner obtains 
a mere transferee interest, and not 
a partner interest. The mere trans- 
feree is entitled only to receive dis- 
tributions to which the transferor of 
the interest otherwise would be en- 
titled and, upon the partnership’s 
dissolution and winding up, to re- 
ceive the amount otherwise distrib- 
utable to the transferor. Nonethe- 
less, a transfer of a partner’s 
transferable interest in violation of 
a transfer restriction in the partner- 
ship agreement is ineffective as to 
a person having notice of the restric- 
tion at the time of transfer. A trans- 
feree who becomes a partner with 
respect to a transferable interest is 
liable for the transferor’s obligations 
under §§620.1502 and 620.1509, but 
the transferee is not obligated for 
liabilities unknown to him or her 
when he or she became a partner. 

e Judgment Creditor May Get 
Charging Lien, But Not Foreclosure 
of Partner Interest. Section 620.1703 
provides that a judgment creditor is 
entitled only to a charging lien, and 
has no right to foreclose a debtor’s 
interest in a limited partnership or 
to receive the underlying partner- 
ship assets. Cf former §620.153. 

¢ Deceased Partner. Section 


620.1704 provides that, if a partner 
dies, his or her personal represen- 
tative may exercise transferee 
rights under §620.1702 and, to 
settle the estate, may exercise the 
rights under §620.1304 to get infor- 
mation. Cf. former §620.155. 

¢ Nonjudicial Dissolution. Under 
§620.1801, except as otherwise pro- 
vided for, judicial dissolution in 
§620.1802, a limited partnership is 
dissolved, and its activities must be 
wound up, upon (a) the happening 
of an event specified in the partner- 
ship agreement; (b) the consent of 
all partners; (c) after the dissocia- 
tion of a person as a general part- 
ner and certain other events do or 
do not occur; (d) the passage of 90 
days after the dissociation of the last 
limited partner, unless before then 
the partnership admits at least one 
limited partner; or (e) the signing 
and filing of a declaration of disso- 
lution by the Department of State 
under §620.1809(3). 

e Limited Partner Appraisal 
Rights. Under §620.2114, a limited 


partner is entitled to appraisal 
rights and to obtain payment of the 
fair value of his or her limited part- 
ner interest in the event of a merger 
or conversion of the partnership, if 
the limited partner had the right to 
vote upon the merger or conversion. 
Such rights are not afforded by stat- 
ute in the event of a sale of substan- 
tially all partnership assets. None- 
theless, in general, appraisal rights 
are not available for limited part- 
ner interests that are publicly 
traded or issued by a limited part- 
nership that has at least 500 part- 
ners and the interests of all part- 
ners, including transferable 
interests, have a market value of at 
least $10 million, excluding the 
value of interests held by the gen- 
eral partners and other senior ex- 
ecutives owning more than 10 per- 
cent of the rights to receive 
distributions from the limited part- 
nership. 


Conclusion 
Florida is a leader in adopting and 


maintaining modern business entity 
statutes. With the act, Florida has 
adopted one of the most modern lim- 
ited partnership statutory struc- 
tures in the country. Clients with 
estate planning and asset preserva- 
tion needs, and the lawyers who ad- 
vise them, will be well served by the 
act for years to come. 


1 The text of the new act is available 
at www.flsenate.gov/statutes/. In 
“Search Bill Text,” select Session: 2005, 
Chamber: Senate, and Search: 1056. 
Then select the hyperlink for 
sb1056er.html. 

2 Except as otherwise indicated (such 
as to the act and the former F.a Srart.), 
all section references are to the FLA. 
Srar. as amended by the act. 
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estate planning representative on behalf 
of the Tax Law and Real Property, Pro- 
bate, and Trust Law sections to the com- 
mittee that drafted the act. 


In less time than it takes to 
find your existing policy 


..complete a quick quote for your 


LAWYERS PROFESSIONAL 
LIABILITY INSURANCE. 


www. gilsbar.com/quickquote 


Visit us online and 
complete your 
quick quote form today. 
For more information 


please call 


1-800-906-9654 


ENA isa registered service mark and trade name with the U.S Patent and Trademark Office. The program referenced herein is underwritten by one or more of the CNA \com apies, 
r -05- 


is informa’ 


ion is for illustrative purposes only and is not a contract. It is intended to provide a gene 


Gilsbar is the exclusive administrator 
for the CNA Lawyers 
Professional Liability Program 
in the State of Florida. 

This partnership provides excellent 


coverage and service. 


CNA -FGILSBAR 


| overview of the products and services offered. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2005 37 


= 
-~ 

: 


Trial Lawyers Forum 


The Wild and Wooly World of Inference and 
Presumptions — When Silence Is Deafening 


he term “record” refers to 

the official report of the 

proceedings in a case, in- 

cluding the filed papers, a 
verbatim transcript of the trial or 
hearing (if any), and tangible exhib- 
its.'As a practical matter, however, 
these things are not all that belong 
in a record. Leaving aside a crimi- 
nal defendant’s Fifth Amendment 
right against self-incrimination,’ a 
party is expected to come forward 
with evidence under his or her con- 
trol. In fact, the law sometimes pro- 
vides consequences for the failure 
to produce evidence.* These conse- 
quences are typically in the nature 
of adverse inferences or presump- 
tions resulting in the shifting of the 
burden of proof. 

This article will discuss those in- 
ferences and presumptions that 
arise in situations where a party 
that can provide information on a 
subject fails to do so. It will also 
discuss inferences and presump- 
tions that arise in situations where 
physical evidence that should have 
been created or maintained is un- 
available. While a cursory discus- 
sion of sanctions for spoliation of 
evidence will also follow, the gen- 
eral focus of the article will be on 
adverse inferences and presump- 
tions in the context of civil proceed- 
ings. Criminal cases are outside the 
scope of discussion. 


Definitions 

There is an important distinction 
between an inference and a pre- 
sumption. An inference is “a per- 
missible deduction which the jury 
may reject or accord such probative 


by Daniel Morman 


The law sometimes 
provides 
consequences for the 
failure to produce 
evidence. These are 
typically in the nature 
of adverse inferences 
or presumptions 
resulting in the 
shifting of the burden 
of proof. 


value as it desires, and is descrip- 
tive of the factual conclusion that 
the jury may draw from sufficient 
circumstantial evidence.”* In 
Busbee v. Quarrier, 172 So. 2d 17, 
22-23 (Fla. 1st DCA 1965), the court 
noted that the word “inference” has 
a two-fold use. First, it describes 
that which the law reaches without 
direct proof from an admitted an- 
tecedent fact. Second, it refers to the 
factual conclusion which a trier of 
fact may draw from sufficient cir- 
cumstantial evidence. Black’s Law 
Dictionary defines an “adverse in- 
ference” as being a “detrimental 
conclusion drawn by the fact-finder 
from a party’s failure to produce 
evidence that is within the party’s 
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control.”° It has been said that an 
inference will support a jury ver- 
dict, but not a directed verdict.® 
Florida’s evidence code, F.S. 
§90.301(3), provides that “nothing 
in the chapter will prevent the 
drawing of an inference that is ap- 
propriate.” 

The evidence code addresses pre- 
sumptions in greater detail. FS. 
§90.301(1) defines a presumption 
as “an assumption of fact which the 
law makes from the existence of an- 
other fact or group of facts found or 
otherwise established.” There are 
two types of presumptions: rebut- 
table and conclusive.’ Under F‘S. 
§90.301(2), all presumptions are 
rebuttable unless they are explic- 
itly made conclusive under the law 
from which they arise. 

A presumption of law is a prelimi- 
nary rule of law which may be made 
to disappear in the face of rebuttal 
evidence, but in the absence of such 
rebuttal evidence, compels a favor- 
able ruling for the party relying 
thereupon. Presumptions serve, at 
least initially, to relieve a party 
from the burden of establishing the 
existence of basic facts which give 
rise to the presumption.* In other 
words, it shifts the burden of going 
forward in a case, but not the bur- 
den of proof.’ F.'S. §90.302 classifies 
rebuttable presumptions as either 
requiring an assumption of the ex- 
istence of a fact, or requiring an as- 
sumption of the nonexistence of a 
fact. 

Under FS. §90.304, all presump- 
tions not defined in §90.303 are pre- 
sumptions that affect the burden of 
proof. F.S. §90.303 provides that 
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“liln a civil action or proceeding, 
unless otherwise provided by stat- 
ute, a presumption established pri- 
marily to facilitate the determina- 
tion of the particular action in which 
the presumption is applied... isa 
presumption affecting the burden of 
producing evidence.” 


Failure to Offer Testimony 

May a party be subjected to an 
adverse inference due to the failure 
to produce a witness? If an adverse 
inference is permitted, it usually 
results from the failure to produce 
a witness under a party’s control, 
although there is also ample author- 
ity for drawing adverse inferences 
from failure to produce physical evi- 
dence within a party’s control as 
well. Other jurisdictions refer to this 
as the “adverse inference rule.”'° 

There is no requirement that a 
plaintiff must appear in court to tes- 
tify in support of his or her action."! 
Although the trier of fact is not re- 
quired to find against a plaintiff who 


fails to testify, it may draw an ad- 
verse inference from the plaintiff's 
failure to appear.’ The court in Gei- 
ger v. Mather of Lakeland, Inc., 217 
So. 2d 897, 898 (Fla. 4th DCA 1968), 
provided the following guidance: 


It is a general rule that the failure of a 
party to appear or testify as to material 
facts within his knowledge creates an 
inference that he refrained from appear- 
ing or testifying because the truth, if 
made to appear, would not aid his con- 
tention .... The unfavorable inference 
which may be drawn from the failure of 
a party to testify is not warranted when 
there has been a sufficient explanation 
for such absence or failure to testify. 


In addition, courts have taken the 
concept of an adverse inference one 
step further. An adverse inference 
also may be drawn when a party 
fails to call a witness peculiarly un- 
der that party’s power to produce 
and the witness’s testimony would 
elucidate the transaction at issue." 
As stated by the court in Tri-State 
Systems, Inc. v. Department of Trans- 
portation, 500 So. 2d 212, 215 (Fla. 


1st DCA 1986), “the failure of a 
party to present the testimony of a 
person within his control who has 
knowledge of the fact at issue justi- 
fies an inference adverse to that 
party.” If the witness is equally 
available to both parties, however, 
then no adverse inference will lie." 
Further, there should be no adverse 
inference if the witness’s testimony 
would have been merely cumulative 
or corroborative.” 

There is little dispute that a trial 
court may draw an adverse infer- 
ence against a party who invokes his 
Fifth Amendment right against self- 
incrimination in a civil proceeding." 
Indeed, a jury also may be permit- 
ted to draw an adverse inference in 
such a situation, even if the Fifth 
Amendment privilege was claimed 
during a deposition." 


Valcin Presumptions 
and Related Issues 

What inferences or presumptions 
are allowable where physical evi- 
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dence is missing or otherwise not 
produced? The leading case is Valcin 
v. Public Health Trust of Dade 
County, 473 So. 2d 1297 (Fla. 3d 
DCA 1984), approved in part, 
quashed in part, 507 So. 2d 596 (Fla. 
1987). There, a patient brought a 
medical malpractice action against 
a hospital. The patient’s file failed 
to contain an operative note of the 
surgeon recording certain matters 
pertaining to the operation. This 
hindered the plaintiff’s ability to 
prosecute his case. The Third Dis- 
trict found a statutory duty to keep 
such records and held that “where 
evidence peculiarly within the 
knowledge of the adversary is, as 
here, not made available to the 
party who has the burden of proof, 
other rules must be fashioned.”* The 
court created three rules for the 
case: First, if the hospital failed to 
produce the records, a preliminary 
burden was placed upon the hospi- 
tal to prove by a preponderance of 
evidence that “the records are not 
missing due to an intentional or 
deliberate act or omission.”!* Second, 
even if this burden was met, there 
would still be a presumption, rebut- 
table by a preponderance of the evi- 
dence, that the surgical procedure 
was negligently performed. Third, if 
the hospital failed to meet its pre- 
liminary burden, a conclusive irre- 
buttable presumption of liability 
would be created, and judgment as 
to liability would be entered in fa- 
vor of the patient.” 

On appeal, the Supreme Court 
struck down the conclusive, irrebut- 
table presumption set forth in the 
third alternative. It did, however, 
approve adoption of the rebuttable 
presumption with some clarifica- 
tion. Upon remand, the party seek- 
ing to invoke the presumption had 
to establish to the satisfaction of the 
court that the absence of records 
hindered his ability to establish a 
prima facie case. If this is estab- 
lished, then the nonproducing party 
would bear the burden of proof un- 
der F.S. §90.302(2) to establish 
nonliability.*! The court cautioned 
that “[t]he presumption, shifting the 
burden of producing the evidence, is 
given life only to equalize the par- 
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ties’ respective positions in regard 
to the evidence and to allow the 
plaintiff to proceed.”” It stated that 
shifting of the burden of proof en- 
sured that the issue of negligence 
would go to the jury, and that this 
would serve to implement public 
policy that adequate operative notes 
be kept.** This presumption has 
since been referred to in Florida as 
a “Valcin presumption.” 

In Federal Insurance Company v. 
Allister Manufacturing Company, 
622 So. 2d 1348 (Fla. 4th DCA 1993), 
the Fourth District, citing Valcin 
and Mercer v. Raine, 443 So. 2d 944 
(Fla. 1983), noted cases involving 
the inadvertent loss or intentional 
destruction of evidence are essen- 
tially discovery violations involving 
application of Fla. R. Civ. P. 1.380. 
The court observed the standard of 
review applied to decisions of the 
trial court is abuse of discretion.” 
In Alman, Inc. v. Detroit Diesel Corp., 
651 So. 2d 701, 703 (Fla. 4th DCA 
1995), citing Valcin, the court noted 
that the destruction or unexplained 
absence of crucial evidence may re- 
sult in the shifting of the burden of 
proof, and the jury may be in- 
structed on the unexplained disap- 
pearance of evidence. 

Several cases discuss both Valcin 
presumptions and adverse infer- 
ences. In Martino v. Wal-Mart Stores, 
Inc., 835 So. 2d 1251 (Fla. 4th DCA 
2003), a department store patron 
sued for injuries sustained in a slip 
and fall due to a faulty shopping 
cart. The store videotape and the 
shopping cart at issue could not be 
produced by the defendant. The 
plaintiff requested a Valcin pre- 
sumption instruction to the jury. The 
trial court denied this request and 
further ruled that no adverse infer- 
ences would be drawn from the ab- 
sence of the physical evidence. In 
doing so, the trial court directed a 
verdict in favor of the defendant. On 
appeal, the Fourth District noted 
that a Valcin presumption was in- 
appropriate because the store was 
under no legal duty to preserve the 
evidence, and distinguished Valcin 
as a case where the health care pro- 
vider failed to maintain required 
medical records. The district court 


did, however, rule that an adverse 
inference could be drawn, even with- 
out a legal duty to preserve the evi- 
dence. Accordingly, the directed ver- 
dict was reversed and a new trial 
was ordered.” 

A contrary ruling was reached in 
Jordan ex rel. v. Masters, 821 So. 2d 
342, 345-48 (Fla. 4th DCA 2002). A 
church, its deacon, and reverend 
were sued in a multiple count ac- 
tion alleging battery, false impris- 
onment, and other causes of action. 
The alleged victim recanted his al- 
legations, and his recantation was 
recorded on an audiotape that was 
played for the jury. There was a 
question as to whether the recanta- 
tion was videotaped as well, but no 
video was ever produced. The trial 
court, under the authority of Valcin, 
and over defense objection, in- 
structed the jury that “where a party 
fails to produce evidence within his 
control, an adverse inference may be 
drawn that the withheld evidence 
would be unfavorable to the party 
failing to produce it.” On appeal, 
the district court reversed, stating 
that “we have found no case approv- 
ing an instruction for an adverse in- 
ference to be drawn from the failure 
to produce evidence.” 

In Palmas Y Bambu v. E.I. Dupont 
de Nemours & Co., Inc.,881 So. 2d 565, 
582 (Fla. 3d DCA 2004), the Third 
District reversed a trial court’s deci- 
sion to give an adverse inference in- 
struction to the jury. The Palmus 
court, citing Martino and Jordan, 
noted that adverse inference 
charges to the jury are inappropri- 
ate in the case of a failure to pro- 
duce evidence. Rather, the court 
stated that inferences are more 
properly referred to in closing argu- 
ments. 

A different result was reached in 
American Hospitality Management 
Company of Minnesota v. Hettiger, 
904 So. 2d 547 (Fla. 4th DCA June 
1, 2005). In Hettiger, a repairman 
sued a hotel operator for injuries 
sustained from a fall off of an alleg- 
edly defective ladder. The defendant 
destroyed the ladder on the day of 
the accident. At the request of the 
plaintiff, the court instructed the 
jury that the ladder was to be pre- 


Late 


sumed defective, that it presumably 
caused the fall, and that there was 
a rebuttable presumption of negli- 
gence. On appeal, the Fourth Dis- 
trict reversed. It distinguished 
Valcin as a case where the law im- 
posed a duty upon the defendant to 
retain the missing medical 
records.”’ The district court, quoting 
from Palmas, suggested that the 
trial court could provide an instruc- 
tion to the jury such that if the jury 
found the ladder was in the 
defendant’s control, if the defendant 
could have preserved the ladder for 
the trial, and if the missing ladder 
would have been material in decid- 
ing disputed facts, the jury could, but 
would not be required to, infer that 
the ladder, if produced, would have 
been unfavorable to the defendant.” 

New Hampshire Ins. Co. v. Royal 
Ins. Co, 559 So. 2d 102, 103 (Fla. 4th 
DCA 1990), goes one step further. 
Following entry of an order compel- 
ling responses to discovery requests, 
the defendant filed a response stat- 
ing the requested information had 
been destroyed. The trial court en- 
tered an order striking the 
defendant’s pleadings for failure to 
comply with a court order. On ap- 
peal, the Fourth District reversed. 
The court cited Valcin in support of 
the proposition that an adverse in- 
ference may be drawn if withheld 
evidence would be favorable to the 
party failing to produce it. It further 
acknowledged that if a party de- 
stroys evidence and the information 
is so essential to the other party’s 
defense that it cannot proceed, the 
striking of pleadings may be war- 
ranted. However, a showing of such 
prejudice would be required by the 
party seeking to strike the pleadings 
of his adversary. 

Other cases reject application of 
a Valcin presumption outright, and 
do not consider whether to apply an 
adverse inference. In Anesthesiology 
Critical Care & Pain Management 
Consultants, P.A. v. Kretzer, 802 So. 
2d 346, 349 (Fla. 4th DCA 2001), the 
trial court applied the Valcin pre- 
sumption in a medical malpractice 
case where the operative and post- 
operative notes were deficient in 
that they failed to contain informa- 


tion concerning the alleged injury. 
The district court reversed, ruling 
there was no evidence presented 
that the defendant failed to keep 
adequate records, and further, that 
the alleged failure to keep adequate 
records had no relation to the al- 
leged negligent act at issue.” In 
King v. National Security Fire and 
Casualty Co., 656 So. 2d 1335 (Fla. 
4th DCA 1995), a plaintiff sued his 
insurer alleging bad faith failure to 
settle within policy limits. The 
insurer’s law firm discarded tele- 
phone message slips from the in- 
surer. A Valcin presumption instruc- 
tion was given to the jury. On appeal, 
the district court reversed, ruling 
that the evidence was never under 
the defendant’s control.*° 

Finally, in Rockwell Intern. Corp. 
v. Menzies, 561 So. 2d 677, 678-81 
(Fla. 3d DCA 1990), the court was 
faced with a situation more egre- 
gious than presented in Valcin. The 
plaintiff sued a saw manufacturer 
for injuries resulting from an al- 
leged design defect. After the 
defendant’s experts inspected the 
saw, two bolts crucial to the case 
were missing. The trial court 
granted the plaintiff’s motion to 
strike the defendant’s pleadings, 
and entered a default on the issue 
of liability. On appeal, the Third 
District affirmed, noting the trial 
judge offered to recess the proceed- 
ings to obtain clarification as to 
whether the defendant’s compara- 
tive negligence could be tried, an of- 
fer that was rejected. The district 
court distinguished Valcin, pointing 
out that Valcin merely involved fail- 
ure to maintain secondary records 
as opposed to the destruction and 
loss of primary physical evidence.*! 


Lost or Destroyed 
Physical Evidence 

There is a body of case law ad- 
dressing presumptions resulting 
from missing evidence but not cit- 
ing the Supreme Court’s decision in 
Valcin. In Liddon v. Board of Public 
Instruction for Jackson County, 175 
So. 2d 806, 807-08 (Fla. 1937), the 
court discussed the best evidence 
rule in effect for the case being con- 
sidered: “The best obtainable evi- 
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dence should be adduced to prove 
every disputed fact, and a failure to 
produce it, but an attempt instead 
to sustain the issue by inferior evi- 
dence, will authorize the inference 
that the party does not furnish the 
best evidence because it would tend 
to defeat, instead of sustaining, the 
issue on his part.” 

In Gray v. Callahan, 197 So. 2d 
396, 400 (Fla. 1940), a landlord 
brought an unlawful detainer action 
against a “tenant” in possession. At 
the hearing, the “tenant” failed to 
introduce the lease that purportedly 
formed the basis of his defense. The 
court held that this was in the na- 
ture of an admission that the plac- 
ing of the lease into evidence would 
have been of no value to the defen- 
dant. In Young v. Cobbs, 83 So. 2d 
417, 420 (Fla. 1955), a tenant sought 
damages resulting from an eviction 
prior to expiration of the lease term. 
It was held that the tenant’s failure 
to offer evidence as to the difference 
between the agreed rental and the 
market value of the leasehold for the 
unexpired term necessitated an as- 
sumption that he suffered no dam- 
ages. In Hernandez v. Pino, D.D.S., 
482 So. 2d 450, 453 (Fla. 3d DCA 
1986), a case decided before the Su- 
preme Court’s decision in Valcin, the 
Third District considered a case 
where X-rays were missing in a den- 
tal malpractice action. Citing the 
Third District’s opinion in Valcin 
and FS. §90.954,32 the court ruled 
that a burden of proof is placed upon 
a party in possession who loses or 
destroys crucial evidence to show 
that the loss or destruction was not 
made in bad faith. 

In Safeguard Management, Inc. v. 
Pinedo, 865 So. 2d 672, 674 (Fla. 4th 
DCA 2004), the plaintiff was a guest 
at an apartment complex. After al- 
legedly suffering injuries in a slip 
and fall, the plaintiff sued the apart- 
ment complex and alleged causes of 
action for negligence and spoliation 
of evidence. The spoliation claim 
was premised on the fact the object 
allegedly causing the injuries was 
removed following the accident and 
not preserved. Citing Martino, the 
district court held an independent 
spoliation claim could not be main- 


tained against a defendant in the 
underlying cause of action. The dis- 
trict court further held the plaintiff 
may have been entitled to an ad- 
verse inference or a shift in the bur- 
den of proof so as to create a rebut- 
table presumption. 


Conclusion 

There can be ramifications under 
certain circumstances for failure to 
come forward with evidence. When 
a party fails to testify, or fails to pro- 
duce a witness under his control 
who can shed light on the dispute, 
an adverse inference may be drawn 
against that party. However, the 
party seeking the inference should 
be prepared to show that the miss- 
ing witness is peculiarly under the 
party’s control. The weight of au- 
thority provides that the adverse 
inference is more appropriate for 
closing argument and not a jury in- 
struction.** 

Missing physical evidence creates 
a more complex issue. The Valcin 
case contains a set of facts which 
serve to limit the scope of its ruling. 
Valcin involved a situation where 
the defendant failed to maintain 
required records. Under the state of 
facts contained in Valcin, if the miss- 
ing information prevents a party 
from proving a prima facie case, a 
rebuttable presumption is war- 
ranted. The presumption goes to the 
issue of liability and an instruction 
can be provided to the jury. There is 
also authority which provides, in 
certain cases, that the presumption 
goes to whether information was 
destroyed in bad faith. Still other 
cases hold that under similar cir- 
cumstances, a mere adverse infer- 
ence is sufficient. There is also au- 
thority which provides that an 
adverse inference may be drawn for 
a mere failure to produce evidence 
if it is shown the withheld evidence 
would be favorable to the party fail- 
ing to produce it. Some cases hold 
the adverse inference should be lim- 
ited to closing argument while oth- 
ers hold that in certain situations, 
a jury instruction may be appropri- 
ate. In each situation, as a condition 
to imposing a presumption or ad- 
verse inference, the party seeking 
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application of the inference must 
make a requisite showing of preju- 
dice. Spoliation cases involving de- 
stroyed evidence certainly can re- 
sult in an adverse inference, shifting 
of the burden of proof, or in particu- 
larly egregious circumstances, strik- 
ing of pleadings. 

The above situations contain a 
common thread. The inference or 
presumption effectively results in 
the creation of something from noth- 
ing. Effectively, the absence of evi- 
dence in and of itself becomes part 
of the record in a way which dam- 
ages the party withholding the evi- 
dence. It, therefore, is apparent that 
a party who fails to provide a full 
and complete record of his version 
of the dispute does so at his or her 
own peril. 0 
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and one, an educator. There are 
many other areas of practice repre- 
sented with securities law, about the 
only area not represented on the 
Board of Governors. 

3) “The Board of Governors does 
nothing but play.” 

Nothing could be further from the 
truth. Each of your (see, I said it 
again) board members serves on at 
least two standing board commit- 
tees which meet between and at all 
regularly scheduled board meetings. 
Most board members work on spe- 
cial committees or commissions such 
as the Commission on Lawyer Regu- 
lation, Committee on Judicial Inde- 
pendence, and the Special Commit- 
tee to Study Paralegal Regulation. 
Additionally, most board members 
are liaisons to the Bar’s sections. 
These members devote at a mini- 
mum 20 percent of their time to Bar 
work. There is an old expression: If 
you want something accomplished, 
give it to the busiest person you 
know. The busiest lawyers I know are 
the members of the Board of Gover- 
nors. 

4) “The Bar pays for the expenses 
of the Board of Governors.” 

Each member pays for his or her 
own travel, hotel, and other ex- 


penses. The Bar pays for none of the 
expenses of any board member with 
the exception of an expense allow- 
ance for the president and the presi- 
dent-elect. 

5) “I can’t get appointed to any Bar 
committees, and the sections are a 
waste of my time.” 

Committee choices range from 
Admiralty and Maritime Law Cer- 
tification to the Voluntary Bar Liai- 
son Committee. In 1998, the Board 
of Governors, in an effort to create 
more opportunities for more Bar 
members to serve on its 65 commit- 
tees, passed a term limit rule which 
prohibits service on committees for 
more than two consecutive appoint- 
ments of three years each. President- 
elect Hank Cox will be making ap- 
pointments to Bar committees for 
2006-2007. I encourage you to apply 
to serve on a committee via forms 
that will be available after the first 
of the year on the Bar’s Web site, 
floridabar.org. 

Sections, in which membership is 
very inexpensive, provide opportunity 
for growth and networking by focus- 
ing involvement in an area of law 
that interests you. Seminars and 
publications provide substantive 
and procedural education as well as 


CLE credits. They also benefit mem- 
bers who want to be on the cutting 
edge of the latest trends in his or 
her field of practice. 

The Florida Bar is more than a 
mandatory bar association. It is a 
professional organization designed 
to promote the welfare of its mem- 
bers through its programs and op- 
erations, which are overseen by your 
Board of Governors. I believe every 
member of the board is mindful of 
his or her obligation to accomplish 
the purposes of the Bar as stipu- 
lated by the Supreme Court in the 
Rules Regulating The Florida Bar. I 
would encourage all Bar members 
to become acquainted with your cir- 
cuit board member so that you can 
learn first hand the individual com- 
mitment each board member has for 
your Bar. I also advocate your per- 
sonal involvement with the activi- 
ties of our profession through mem- 
bership in a section, committee, or 
local bar association. 


ALAN B. BOOKMAN 
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Environmental and Land Use Law | 


And Now .. . School Concurrency 


by David L. Powell and Michele Gazica 


n recent years, Florida’s grow- 

ing population has led to over- 

crowded schools in many com- 

munities. Although this prob- 
lem is a brick-and-mortar fiscal is- 
sue, the legislature in 2005 decided 
to address the problem as a regula- 
tory matter through a new mandate 
aimed at the development of new 
neighborhoods. In doing so, law- 
makers accepted Gov. Bush’s recom- 
mendation to reverse a 20-year 
policy of allowing local communities 
to adopt school concurrency on a 
local option basis. 

Under the new law, unless they 
fall within an exemption, all com- 
munities must set up school 
concurrency programs by 2008 
through amendments to their local 
comprehensive plans, based on 
written agreements between local 
governments and the district school 
board.' When these programs are in 
place, a residential development 
may be denied if there will not be 
adequate school capacity in the 
area to accommodate pupils who 
would be housed in the project 
within three years of final plat or 
site plan approval. 

Concurrency is a land use regu- 
lation which controls the timing of 
new real estate development so ad- 
equate public facilities will be avail- 
able to accommodate the impacts of 
that new development. It puts 
“teeth and bite into growth manage- 
ment.” This type of timing control 
on development has been adopted 
in many communities since the 
seminal 1972 court decision of 
Golden v. Planning Board of the 
Town of Ramapo, 30 N.Y. 2d 359, 


Implementing the 
legislature’s new 
school concurrency 
mandate will require 
lengthy negotiations 
and technical 
studies, especially in 
Florida’s urban 
counties. 


285 N.E. 2d 291 (N.Y. 1972), appeal 
dismissed, 409 U.S. 1003 (1972). 

In 1985, the Florida Legislature 
required all local comprehensive 
plans to include an adequate pub- 
lic facility requirement for water, 
sewer, drainage, solid waste, parks, 
and transportation.*® Basic prin- 
ciples of concurrency were devel- 
oped in agency rulemaking and 
case-by-case adjudication,‘ and gen- 
erally were ratified by the legisla- 
ture in 1993.° 

Local governments have been 
empowered to impose school 
concurrency at local option for 
years.° Because of divided govern- 
mental authority, however, school 
concurrency presents such daunt- 
ing challenges that only one urban 
area — Palm Beach County — has set 
up a school concurrency system that 
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meets all state requirements. 

Cities and counties plan for 
growth in their comprehensive 
plans and regulate it through zon- 
ing and development orders.’ Each 
of the 67 school districts designs, 
constructs, and operates public 
schools.* Each district must adopt 
a five-year capital facilities pro- 
gram, to be updated annually, based 
on projected available revenues.’ 
For these reasons, school 
concurrency is primarily a chal- 
lenge in intergovernmental coordi- 
nation. 

The legislature has addressed 
these challenges over the years. In 
1993, lawmakers decided that fur- 
ther study based on local-option ex- 
periments was necessary before 
school concurrency should be man- 
dated statewide.'° Lawmakers also 
imposed various substantive and 
procedural requirements for local 
option school concurrency. 

In 1996, Broward County at- 
tempted to set up a countywide 
school concurrency’ system. 
Broward’s comprehensive plan 
amendments ended up in litigation, 
resulting in a final order determin- 
ing that the amendments were not 
“in compliance” with state law." 

In response, the legislature in 
1997 created the Public Schools 
Construction Study Commission to 
conduct a policy review of school 
concurrency.'* The commission rec- 
ommended continuation of school 
concurrency at local option.'® The 
legislature agreed and enacted the 
commission’s recommended frame- 
work for local option school 
concurrency.‘ It was this 1998 
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framework which was made manda- 
tory by the legislature in 2005, with 
a few noteworthy changes. 

Under the 2005 law, all counties 
and the municipalities within them 
must establish a school concurrency 
system. The only exemption is for 
each county, and the municipalities 
within it, whose schools are operat- 
ing at less than 100 percent of ca- 
pacity and whose projected five-year 
pupil growth rate is under 10 per- 
cent." 

School concurrency must be estab- 
lished on a countywide basis.'® 
There are important legal reasons 
for this requirement. The Florida 
Constitution calls for “a uniform 
system of free public schools.”'’ The 
Florida Supreme Court has held 
that “there need not be uniformity 
of physical plant and curriculum 
from county to county because their 
requirements differ.”'* 

In dicta in a 1991 school impact 
fee case, however, the court sug- 
gested that the uniform schools re- 
quirement may apply with more 
exacting precision in each county.” 
Although it presents practical chal- 
lenges, countywide school 
concurrency is thus intended to sat- 
isfy the constitution and prevent 
discrimination among pupils in 
settled, declining, or growing areas 
of a district. 

To achieve uniformity, all partici- 
pating local governments in the 
county must first execute an 
interlocal agreement which ad- 
dresses eight planning issues iden- 
tified by statute.*? To make school 
concurrency more workable, certain 
small municipalities are exempted 
so they cannot block establishment 
of a countywide school concurrency 
system for urban districts.” The cri- 
teria are tailored to exempt only 
those cities not having a significant 
impact on the demand for public 
schools. 

Each participating city and 
county must include in its compre- 
hensive plan a public school facili- 
ties element to pull together the 
goals, objectives, and policies set out 
in the interlocal agreement.” The 
element must meet statutory re- 
quirements”? and DCA’s rule-set 


minimum criteria.” 

An essential component of any 
concurrency system is the level-of- 
service (LOS) standard at which a 
public facility is expected to operate. 
LOS standards must be based on 
“capacity per unit of demand,” in 
this case meaning the number of 
pupils to be served and not the 
schools’ performance based on some 
qualitative measurement. The stat- 
ute contains important provisions 
regarding LOS standards for school 
concurrency.”° 

As with mandatory concurrency 
for other public facilities and ser- 
vices,”’ the statute includes a mal- 
leable standard for evaluating lo- 
cally set LOS standards for school 
concurrency. The statute requires 
school LOS standards to be “ad- 
equate and desirable,””* and to be 
based upon data and analysis.”® 
Within these parameters, local gov- 
ernments and school boards have 
broad, but not unlimited, discretion. 

One flash point in the 1998 school 
concurrency debate was the service 


DVANCED 
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areas within school concurrency 
would be applied to new develop- 
ment. The legislature expressed its 
preference for countywide service 
areas®’ but allowed local govern- 
ments to establish less-than- 
countywide service areas.*! The 2005 
legislation allows local governments 
to utilize a countywide service area 
only for the first five years. After 
that, each county must adopt less- 
than-countywide service areas, such 
as attendance zones.” 

An indispensable ingredient of 
any concurrency system is a finan- 
cially feasible plan to deliver the 
public facilities that are needed to 
achieve and maintain the adopted 
LOS standards throughout the plan- 
ning period. The facility provider 
must have the financial where- 
withal to implement a capital im- 
provements program to provide the 
needed facilities.** This basic tenet 
of concurrency is addressed in de- 
tail by the statute.* 

Because concurrency is at the bot- 
tom of a timing mechanism, the 
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comprehensive plan must specify 
when the public facility in question 
must be available in order to be 
“concurrent with” the impacts of the 
permitted development.* In 1998, 
the legislature decided a local gov- 
ernment could not deny a develop- 
ment order for a residential project 
under local option school 
concurrency if adequate school 
space would be in place or under 
actual construction within three 
years from “permit issuance.” This 
standard was grounded on the con- 
clusion that school concurrency is an 
exercise of the police power for the 
public welfare, not for health or 
safety.** It was based upon testi- 
mony from school officials that de- 
signing, permitting, and building a 
school takes from three to five 
years.*® 

In 2005, the legislature altered 
the statutory availability standard 
by providing that the three years 
would be measured from final sub- 
division plat approval or final site 
plan approval.*’A local government 
may establish a more lenient stan- 
dard, allowing more than three 
years to elapse between final plat 
or site plan approval and the date 
when the school facilities needed by 
the project are in use or under ac- 
tual construction. 

The 2005 legislation made other 
changes to the regimen enacted in 
1998. The new law requires local 
governments and school boards to 
adopt a process and methodology for 
developers to pay their proportion- 
ate fair-share mitigation of school 
impacts if there is not capacity in 
the applicable concurrency service 
area.*' By law, fair-share mitigation 
must be credited against school im- 
pact fees on a dollar-for-dollar ba- 
sis at fair market value. This meth- 
odology is to be included in the 
interlocal agreement.“ 

The new law eliminates one ac- 
countability measure. It repeals the 
requirement for the boundaries of 
less-than-countywide concurrency 
service areas to be included in the 
comprehensive plan.** During com- 
pliance review, financial feasibility 
still must be demonstrated on the 
basis of “the service areas selected 


Since 1998, only 
Palm Beach County 
and 26 participating 
municipalities have 

implemented 
countywide school 
concurrency in 
coordination with the 
district school board. 


by the local government and the 
school board,”“* but the statutes now 
do not directly address the implica- 
tions of any post-compliance change 
in the boundaries of concurrency 
service areas.*° 

The 2005 legislation appears to 
overrule prior court decisions which 
allowed local governments to cir- 
cumvent the statutory requirements 
for school concurrency when deny- 
ing projects on grounds of inad- 
equate school capacity. In 2000, Or- 
ange County denied a landowner’s 
rezoning request to increase resi- 
dential densities because there was 
not adequate classroom capacity in 
area schools. The county did so even 
though there was not a financially 
feasible capital facilities program to 
provide needed schools within a rea- 
sonable period of time. The Fifth 
District Court of Appeal affirmed 
this denial, rejecting arguments 
that the legislature preempted the 
field in 1998 with its statutory 
framework for local option school 
concurrency.*® 

With the 2005 law, it appears that 
the legislature has preempted the 
policy field with a detailed program 
to require uniform implementation 
of school concurrency statewide. 
Also, the new law provides that it 
“does not limit the authority of a 
local government to grant or deny a 
development permit or its func- 
tional equivalent prior to the imple- 
mentation of school concurrency.”*’ 
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By implication, denial of a rezoning 
after implementation of school 
concurrency, on grounds of inad- 
equate school capacity, may only be 
based on adopted plan policies that 
meet the requirements of F.S. 
§163.3180(13). 

Since 1998, only Palm Beach 
County and 26 participating munici- 
palities have implemented 
countywide school concurrency in 
coordination with the district school 
board. This was no small feat, consid- 
ering the number of governmental 
entities which had to agree to the ba- 
sic elements of the program. Negoti- 
ating and preparing the interlocal 
agreement alone was an arduous pro- 
cess. Review by DCA and third par- 
ties raised a multitude of issues.** 

The Palm Beach and Broward ex- 
periences suggest that a number of 
substantive and procedural issues 
will be important for communities 
that must implement the new statu- 
tory mandate for school concurrency. 
Among them are: 

e Whether the public school facili- 
ties element and interlocal agree- 
ment are based upon best available 
data and analysis on population pro- 
jections and projected school enroll- 
ments and are appropriately coor- 
dinated with the school board. These 
data and analysis must be based on 
appropriate assumptions and sound 
methodologies. 

¢ Whether the public school facili- 
ties element and other components 
of the local comprehensive plan 
properly incorporate essential terms 
of the interlocal agreements nego- 
tiated by the county, school board, 
and participating municipalities. 
DCA’s rules against self-amending 
plans require that the plan itself 
include essential required terms. 

¢ Whether the school district’s 
public schools capital facilities pro- 
gram is based on the same 
concurrency service area boundaries 
and LOS standards when it is evalu- 
ated by the state for compliance 
purposes as when it will be enforced 
on developers. 

¢ Whether the school district’s 
public schools capital facilities pro- 
gram is financially feasible. This 
issue was critical in Broward and 


“The 


Palm Beach. It is important to de- 
velopers who fear that school 
concurrency is just a strategy to 
force them to pay for schools that 
the community should pay for 
through general taxes. 

e Whether the school district’s 
public schools capital facilities pro- 
gram adequately addresses the 
class-size requirements of the 
Florida Constitution.‘ While DCA’s 
minimum criteria rules do not ex- 
pressly establish this issue as a 
minimum criterion, it was raised 
by a third party during review of the 
Palm Beach program. 

Implementing the legislature’s 
new school concurrency mandate 
will require lengthy negotiations 
and technical studies, especially in 
Florida’s urban counties. Moreover, 
given the high importance of this 
issue to many different constituen- 
cies, a well-conceived public involve- 
ment program would be beneficial 
to minimize the prospect of contro- 
versy and litigation. 

It’s not too early to start. O 
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City, County and Local Government Law 


Striking Affirmative Defenses 
in Government Litigation 


n government litigation, affir- 

mative defenses typically al- 

lege the government is pre- 

empted from taking action, or 
that it has been involved with, per- 
mitted, or encouraged the miscon- 
duct at issue. For example, when a 
mid-level government employee 
makes representations about an ad- 
ministrative rule promulgated by 
the agency during an informal 
phone conversation with a 
defendant’s attorney, can these rep- 
resentations trump administrative 
regulations? What if the attorney 
contacts several employees in the 
same agency and gets different an- 
swers to the same question? Sud- 
denly, representations from these 
informal discussions turn up in for- 
mal litigation. Unfortunately for 
the hapless persons who rely on (or 
sometimes manipulate) the bureau- 
cracy for answers to complex legal 
questions, it is unlikely they will get 
any traction with equitable 
affirmatives defenses. Asserting le- 
gally insufficient affirmative de- 
fenses comes at a cost, which at the 
very least will require you to ex- 
pend litigation resources at a mo- 
tion hearing noticed by the govern- 
ment to strike your affirmative 
defenses under Fla. R. Civ. P. 
1.140(f). Some affirmative defenses 
are inapplicable in government liti- 
gation, while others carry height- 
ened pleading requirements. Affir- 
mative defenses, such as estoppel, 
laches, and waiver, are particularly 
vulnerable. It is important to note, 
however, that motions to strike af- 
firmative defenses are disfavored 
by the courts.' 


by Stephen V. Iglesias 


Equitable affirmative 
defenses cannot be 
asserted against the 
government when a 
government agency 
brings an 
enforcement action 
in the public interest. 


Another common practice is to 
plead all defenses, whether or not 
the defenses are affirmative de- 
fenses, under a general category 
called “affirmative defenses.” For 
example, affirmative defenses 
should be pled separately from Fla. 
R. Civ. P. 1.140(b) defenses. While 
this may be a technical point, taking 
care in pleading provides a pretrial 
layer of protection to affirmative de- 
fenses. Regarding form over sub- 
stance issues in pleading, the court 
will likely grant the defendant leave 
to amend his or her answer to prop- 
erly plead affirmative defenses. 


Background 

Affirmative defenses enumerated 
under Fla. R. Civ. P. 1.110(d) are: 
accord and satisfaction, arbitration 
and award, assumption of risk, con- 
tributory negligence, discharge in 
bankruptcy, duress, estoppel, fail- 
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ure of consideration, fraud, illegal- 
ity, injury by fellow servant, laches, 
license, payment, release, res judi- 
cata, statute of frauds, statute of 
limitations, waiver, and any other 
matter constituting an avoidance or 
affirmative defense. An affirmative 
defense in civil litigation attacks 
the plaintiff’s legal right to bring a 
claim, as opposed to attacking the 
truth of a claim. Defenses and ob- 
jections not stated in compliance 
with Fla. R. Civ. P 1.140(h) may be 
waived. The test for validity of an 
affirmative defense under Florida 
law is whether the defense admits 
the cause of action and supporting 
facts asserted by a preceding plead- 
ing, but raises some new matter 
which defeats the opposing party’s 
otherwise apparently valid claim.’ 
Purported affirmative defenses that 
do not satisfy this test are properly 
stricken.’ Affirmative defenses that 
merely deny the allegations in a 
pleading and do not raise any new 
matter to defeat the allegations fail 
the test for the sufficiency of affir- 
mative defenses. A conclusory state- 
ment that the “defendant did not 
engage in XYZ violation,” for ex- 
ample, is a general denial and not a 
legally sufficient affirmative defense. 


Estoppel 

To successfully assert the affir- 
mative defense of estoppel against 
a government agency, a party must 
establish all elements of estoppel 
and additionally show “rare and ex- 
ceptional” circumstances justifying 
this defense.‘ The court uses terms 
such as “unbearably egregious, bu- 
reaucratic ineptitude and indiffer- 
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ence, dishonesty, illegality, fraud, 
oppression, or misconduct” in de- 
scribing the type of government con- 
duct that must be established to 
overcome the “very high bar” in as- 
serting estoppel against the govern- 
ment. Further, the government can- 
not be estopped through erroneous 
statements by a government em- 
ployee.’ In Sutron v. Lake County 
Water Authority, 870 So. 2d 930 (Fla. 
5th DCA 2004), the executive direc- 
tor of the Lake County Water Au- 
thority erroneously represented to 
Sutron that the company’s partici- 
pation in the bid process as a sub- 
consultant to the engineering firm 
preparing the general request for 
bids (RFB) on behalf of the author- 
ity would not preclude it from bid- 
ding individually on the project. Al- 
though Sutron was the lowest 
bidder, it did not win the project be- 
cause it was also a sub-consultant 
on preparing the RFB. Despite the 
misstatement by the authority em- 
ployee, the court refused to uphold 
an estoppel defense. According to 
the court, the misstatement was not 
“callous, negligent, or intentional” 
nor did it cause “potentially severe 
economic consequences” to Sutron. 
The authority simply made a mis- 
take and the economic losses were 
limited to the time Sutron spent on 
preparing its bid. In addition, the 
doctrine of equitable estoppel may 
be more leniently applied in permit 
and zoning matters. 

In AHCA v. MIED, Inc., 869 So. 2d 
13, 20-22 (Fla. 1st DCA 2004), AHCA 
refused to recognize MIED as an 
unrelated party purchaser of a nurs- 
ing home, thereby rendering the 
company ineligible for a “rate step 
up” in its Medicaid reimbursements. 
The nursing home at issue was un- 
profitable under the original corpo- 
rate owner, Southlake, Inc. 
Southlake was co-owned by John 
Carter, who also sat on Southlake’s 
board of directors. In an effort to 
increase the profitability of the 
nursing home, Carter decided to 
purchase Southlake’s assets 
through MIED, Inc. Part of Carter’s 
plan to operate a profitable business 
was to obtain a rate step up in Med- 
icaid reimbursements. This was only 


possible if AHCA determined that 
MIED was an unrelated party pur- 
chaser, despite Carter’s connections 
to Southlake. According to Carter, 
an AHCA administrator repre- 
sented to him that MIED would be 
an unrelated party purchaser. The 
court found that any cause of action 
based on misstatements of law by 
an AHCA employee is barred by sov- 
ereign immunity.® The court further 
held that equitable estoppel is a 
defensive doctrine, not an offensive 


cause of action. In suing AHCA, 
MIED inappropriately attempted to 
plead equitable estoppel as a stand- 
alone cause of action in its com- 
plaint, and prayed for judgment of 
damages, costs, and further relief. 
In Dept. of Revenue v. Anderson, 
403 So. 2d. 397, 400 (Fla. 1981), the 
Florida Department of Revenue as- 
sessed taxes, late payment penal- 
ties, and interest against a yacht 
dealer who claimed his business 
activities were tax exempt. The 
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governor’s bidding, made repeated 
attempts to intervene in the guard- 
ianship case. The court consistently 
ruled against DCF, finding its ac- 
tions “attempt|s] to circumvent this 
Court’s Orders...and the Second 
District Court’s Mandate.” On 
March 9, 2005, counsel for DCF an- 
nounced in open court that part of 
DCF’s mandated duty “was to re- 
view orders of this court,” and on 
March 23, 2005, the governor’s ap- 
pointed head of DCF declared, 
“We're not compelled to look at prior 
judicial proceedings.” Later that day 
DCF’s extra-judicial “emergency in- 
tervention” was only stopped by the 
fortitude of local law enforcement 
and the issuance of a restraining 
order preventing the department 
and its operatives from seizing Mrs. 
Schiavo. DCF must, by statute, 
honor a patient’s advance directives 
even upon an emergency interven- 
tion. (“Oral statements” constitute 
an “advance directive” under F.S. 
§765.101(1)). As later found by the 
probate judge, DCF’s attempted 
emergency intervention “violates its 
own statutory authority... .” 

At the end of the day the gover- 
nor chose not to violate a direct re- 
straining order. In this case, that 
hardly qualifies as “respect” for the 
judicial process. 

GeEorGE J. FELOS 
Dunedin 


With reluctance I write this let- 
ter because of the following quote 
from the July/August President’s 


Page: “I am pleased, however, that 
our own governor showed respect for 
the judicial process in the Schiavo 
and ‘L.G.’ cases.” 

This statement is incomprehen- 
sible to me and other Bar members 
I have discussed it with. The simple 
reason is its gross inaccuracy. Not 
only did our governor do everything 
he could to thwart and invalidate 
the judicial process in Schiavo but 
he persuaded the legislature to join 
him in doing so. 

Prior to Schiavo the governor suc- 
ceeded in adversely affecting impar- 
tiality in the selection of our judges 
by changing the method of selecting 
the nine members of each judicial 
nominating commission. Histori- 
cally, the members were selected 
three each by The Florida Bar, the 
governor and those six selected 
three lay persons to complete the 
commission. The governor effected 
a change so that he and he alone had 
the power to pick all members of the 
commissions, thus adding a pre- 
dominately political tone to the ap- 
pointment process. We know that 
Kelly Overstreet Johnson worked to 
correct this, to no avail. 

From the foregoing, it is obvious 
that our governor has little or no 
respect for the judicial system, other 
than making it a tool for his own 
political ends. It sure would be nice 
to have the above quotation cor- 
rected to reflect the truth or having 
it specifically removed in the next 
issue as being in error. 

Haroip C. KNECHT, JR. 
Coral Gables 
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yacht dealer purchased boats for the 
purpose of renting them to third 
parties, an activity which is tax ex- 
empt if the dealer possesses a state 
dealer registration and retail certifi- 
cate at the time of resale. Although 
the yacht dealer did not have the 
proper registration and certificate at 
the time of the allegedly tax exempt 
transactions, he retroactively ap- 
plied for and received a tax refund 
after his corporation obtained the 
appropriate registration. According 
to the dealer, a Department of Rev- 
enue examiner communicated to 
him that late registration as a 
dealer and late tender of a resale 
certificate could establish a tax ex- 
emption on an earlier sale for resale. 
This communication was in contra- 
diction with the applicable law. Fur- 
ther, the record showed that the 
dealer had knowledge this practice 
was illegal. In remanding the case 
to the trial court, the Florida Su- 
preme Court refused to apply equi- 
table estoppel against the depart- 
ment due to the examiner’s 
representations and found the de- 
partment was entitled to recover 
sales taxes from the dealer. 


Bad Faith, Unclean Hands, 
in Pari Dilecto 

The standards are high when the 
defense strategy is to prosecute the 
prosecutor or allege a government 
conspiracy. The unclean hands doc- 
trine is derived from the maxim that 
“he who comes into equity must 
come with clean hands.”’ Deference 
is provided to a government agency 
in taking enforcement action to 
serve the public interest.* Although 
bad faith may be pled as an affir- 
mative defense against a govern- 
ment agency, “where [the 
government’s] position is analogous 
to that of a private suitor, these de- 
fenses are generally unavailable 
where the government is acting in 
the public interest.”® Alleging the 
government is bringing an action in 
bad faith or with unclean hands re- 
quires the defendant to plead with 
specificity.'? The only exception to 
this rule is if the agency’s miscon- 
duct is egregious and the resulting 
prejudice will rise to a constitutional 


level. A defendant cannot allege the 
government has acted with unclean 
hands and then conduct later dis- 
covery to support a conclusory alle- 
gation. In United States v. Phillip 
Morris, Inc., 300 F. Supp. 2d 61 (D.C. 
Cir. 2004), none of the following 
demonstrated the government acted 
with unclean hands: 1) government 
scientists questioning whether 
smoking truly causes disease; 2) 
failure to communicate to the pub- 
lic the dangers of nicotine; 3) subsi- 
dizing cigarette sales to military 
servicemen; 4) subsidization of do- 
mestic tobacco farming; and 5) en- 
couraging smokers to switch to low 
tar tobacco products."! 

The defense of “in pari delicto” 
alleges the government acted in con- 
cert with the defendant in engaging 
in conduct which the government 
pleads is illegal.'* In pari delicto 
means “in equal fault” and is based 
on the “common law notion that a 
plaintiff’s recovery may be barred 
by his own wrongful conduct.” In 
granting the government’s motion 
for summary judgment on the in 
pari delicto affirmative defense, the 
court held that this affirmative de- 
fense is also unavailable against a 
government agency which brings an 
action in the public interest. Defen- 
dants in Phillip Morris did not al- 
lege that the government fraudu- 
lently misrepresented anything or 
that it committed mail and wire 
fraud (RICO predicate acts). 


Failure to Exhaust 
Administrative Remedies 
Under the exhaustion of admin- 
istrative remedies rule, the circuit 
court will withhold invoking juris- 
diction until the administrative pro- 
cess has run its course. In AHCA," 
MIED abandoned its administrative 
action against AHCA in regard to 
the Medicaid rate increase. AHCA 
argued that the exhaustion of rem- 
edies doctrine barred MIED from 
proceeding in the circuit court on the 
rate issue. The court agreed with 
AHCA and reiterated the following 
elements to avoid the exhaustion of 
administrative remedies rule: 


(1) the complaint must demonstrate 
some compelling reason why the APA 
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(Administrative Procedure Act, Chapter 
120, Florida Statutes) does not avail the 
complainants in their grievance against 
the agency; or (2) the complaint must 
allege a lack of general authority in the 
agency and, if it is shown, that the APA 
has no remedy for it; or (3) illegal con- 
duct by the agency must be shown and, 
if that is the case, that the APA cannot 
remedy that illegality; or (4) agency ig- 
norance of the law, the facts, or public 
good must be shown and, if any of that is 
the case, that the Act provides no rem- 
edy; or (5) a claim must be made that the 
agency ignores or refuses to recognize re- 
lated or substantial interests and refuses 
to afford a hearing or otherwise to recog- 
nize that the complainants’ grievance is 
cognizable administratively." 


MIED was unable to show that no 
administrative remedy was avail- 
able under this test. The fact that 
MIED initiated an administrative 
complaint and then unilaterally 
abandoned it prior to a finding on 
whether it was entitled to any ad- 
ministrative relief further dimin- 
ished MIED’s standing in circuit 
court. 

The doctrine of primary jurisdic- 
tion defense is similar to exhaustion 
of administrative remedies. This 
doctrine requires that when a party 
seeks to invoke the original jurisdic- 
tion of the court by asserting an is- 
sue which is “beyond the ordinary 
experience of judges and juries,” the 
court should refrain from exercising 
jurisdiction until the issue has been 
ruled upon by the administrative 
agency.'° Although the trial court 
may defer to the administrative 
agency, such deference is at the ab- 
solute discretion of the trial court. 
The difference between the doc- 
trines of exhaustion of remedies and 
primary jurisdiction is as follows: 
The doctrine of exhaustion arises as a 
defense to judicial review of an admin- 
istrative action and is based on the need 
to avoid premature interruption of the 
administrative process; whereas primary 
jurisdiction operates where a party seeks 
to invoke the original jurisdiction of a 


court to decide issues which may require 
resort to administrative expertise.'® 


As to both primary jurisdiction 
and exhaustion of administrative 
remedies, the Supreme Court in Flo- 
Sun, Inc. v. Kirk, et al., 783 So. 2d 
1029 (Fla. 2001), required that the 
party seeking to circumvent the ad- 
ministrative process plead ultimate 
facts showing errors that are so 
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“egregious or devastating that the 
promised administrative remedy is 
too little or too late.” This is in addi- 
tion to showing the APA provides no 
recourse whatsoever to the com- 
plainant. In Flo-Sun, complainant’s 
“general and vague allusions relat- 
ing to a governmental conspiracy 
propelled by campaign contribu- 
tions” were insufficient to meet this 
requirement. 

In asserting exhaustion as an af- 
firmative defense, attention should 
be paid to the statutory enforcement 
authority afforded to government 
agencies. Dual enforcement author- 
ity may be convened upon a regula- 
tory agency (i.e., Agency for Health 
Care Administration) and a law en- 
forcement agency (i.e., Office of the 
Attorney General). In Medicaid, for 
example, although the Agency for 
Health Care Administration admin- 
isters and audits the Medicaid pro- 
gram, the Office of the Attorney 
General oversees fraud prevention 
through its Medicaid Fraud Control 
Unit.'’ The Medicaid Fraud Unit 
may seek to recover overpayments 
in civil actions under the Florida 
False Claims Act, while AHCA may 
take administrative action to re- 
cover overpayments. Another ex- 
ample is in the area of consumer pro- 
tection. Pursuant to FS. §501.203(2), 
the Office of the Attorney General is 
an enforcing authority of the Florida 
Unfair and Deceptive Trade Practices 
Act.'* This broad enforcing authority 
may cover persons, acts, and prac- 
tices which are “regulated” by other 
government agencies.'” 


Federal Preemption 

Federal preemption, as contem- 
plated under the supremacy clause 
of the Constitution, Art. VI. cl. 2, 
may apply where parallel state and 
federal laws apply to a person, act, 
or practice. For example, FDUTPA 
is modeled after its federal counter- 
part at §5(a)(1) of the Federal Trade 
Commission Act, 15 U.S.C. Sec. 
45(a)(1).2°A definition of what con- 
stitutes an unfair or deceptive prac- 
tice is not set forth within FDUTPA. 
Rather, FDUTPA directs Florida 
courts to give “due consideration 
and great weight” to the interpreta- 


tions of the federal court’s interpre- 
tation of the FTC act.”' If both the 
Federal Trade Commission and the 
Office of the Attorney General have 


. the authority to enforce consumer 


protection laws, can federal preemp- 
tion be asserted as an affirmative 
defense? The answer is probably no, 
at least in the area of consumer pro- 
tection law. All 50 states and the 
District of Columbia have enacted 
consumer protection laws prohibit- 
ing unfair and deceptive trade prac- 
tices, many of which are modeled on 
the FTC act. No federal law, expres- 
sion, or intent of Congress, or con- 
flict between state and federal law 
exists which preempts the field in 
this matter or otherwise precludes 
the Office of the Attorney General 
from pursuing consumer protection 
claims under FDUTPA.” 


Good Faith Compliance with 
Law and Industry Customers 
and Standards 

Compliance with industry stan- 
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dards or good faith efforts to com- 
ply with the law are akin to the “go- 
ing with the flow of traffic” excuse 
that we have all used when being 
issued a traffic citation. In consumer 
protection law, good faith efforts to 
avoid violating FDUTPA are not a 
legally sufficient defense.” In Orkin 
Exterminating Company, Inc. v. FTC, 
849 F. 2d 1354, 1368 (11th Cir. 1988), 
the defendant’s alleged good faith 
reliance on its attorney’s advice that 
its business practices, which the 
FTC alleged were unfair and decep- 
tive, were in compliance with the 
law was an insufficient defense. Ac- 
cording to the court, the purpose of 
the unfairness standard under the 
FTC act is to focus on the effects of 
the conduct, not the mental state of 
the wrongdoer.” 

Compliance with industry-wide 
customs and standards is similarly 
insufficient to defeat an FDUTPA 
claim. There is a long line of case 
law, including U.S. Supreme Court 
cases, which hold that such compli- 
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ance is a legally insufficient de- 
fense.” 


Waiver and Laches 

In Phillip Morris,” the U.S. gov- 
ernment filed an action under the 
federal Racketeer Influenced and 
Corrupt Organizations Act (RICO) 
against defendant tobacco compa- 
nies for intentionally deceiving the 
public about the dangers of smok- 
ing. Defendants pled a laundry list 
of equitable affirmative defenses, 
including estoppel, laches, waiver, 
unclean hands, and in pari delicto. 
Defendants alleged that the govern- 
ment had knowledge of the dangers 
of smoking. By remaining silent and 
failing to convey the dangers of 
smoking to the public, defendants 
argued the government waived its 
rights to bring a RICO claim. 

Waiver is generally defined as the 
intentional relinquishment of a 
known right. In granting the U.S. 
Attorney General’s motion for sum- 
mary judgment on the waiver de- 
fense, the court noted that the U.S. 
Attorney General is statutorily au- 
thorized to bring civil RICO suits in 
its sovereign capacity. When a gov- 
ernment agency brings an action in 
its sovereign capacity, a heightened 
level of scrutiny applies to the affir- 
mative defense of waiver beyond the 
general definition. According to the 
US. district court, “waiver of a sov- 
ereign authority will not be implied, 
but instead must be surrendered in 
unmistakable terms.””’ Silence by 
the government is not sufficient to 
support waiver. 

Laches is the equitable version of 
the statute of limitations. When the 
government delays commencement 
of a legal action to the detriment of 
the adverse party, laches has been 
asserted as an affirmative defense.”* 
According to the defendants, laches 
applied because the large amount of 
profits the government sought to 
disgorge from the tobacco industry 
was attributable to the amount of 
time it waited to file its RICO claim. 
Defendants also asserted that many 
witnesses had died and that docu- 
ments had been destroyed over the 
decades the U.S. government was 
aware of defendants’ conduct. In 


granting the government’s motion 
for summary judgment on laches, 
the court stated that laches, as a 
general rule, is not available against 
the government in an action brought 
to enforce a public right or protect 
the public interest.*® Laches is inap- 
plicable even where the government 
has been neglectful in its duty by 
waiting to pursue an action. 


Conclusion 

In general, equitable affirmative 
defenses cannot be asserted against 
the government when a government 
agency brings an enforcement ac- 
tion in the public interest. Excep- 
tions are when the government acts 
in bad faith or affirmatively engages 
in wrongdoing. The holdings and 
analysis in relevant case law will 
require the defendant to plead such 
defenses with specificity. A 
conclusory pleading of equitable de- 
fenses without factual support will 
likely be stricken as insufficient. 
The defendant cannot make 
conclusory allegations that the gov- 
ernment has acted in bad faith, for 
instance, and then conduct later dis- 
covery to support such a defense. 
Equitable affirmative defenses in 
litigation are vulnerable to being 
stricken pretrial in light of these 
heightened pleading standards and 
broad deference afforded to the gov- 
ernment in taking enforcement ac- 
tion. O 
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Family Limited Partnerships: To Qualify or Not to 
Qualify for the Bona Fide Sale for Full and 
Adequate Consideration Exception Under §2036 


he last article written by 

the authors regarding 

family limited partner 

ships (“FLPs”) for The 
Florida Bar Journal discussed Es- 
tate of Thompson v. Commissioner, 
T.C. Memo 2002-246.' The article fo- 
cused on §2036(a)(1) of the Inter- 
nal Revenue Code of 1986, as 
amended, and the formation and 
operations of an FLP. Since Thomp- 
son, there have been a number of 
cases that have addressed FLPs 
and the issues relating to §2036 of 
the Code,” and there have been 
many excellent articles published 
which discuss such cases and the 
“retained possession or enjoyment” 
of the transferred property test or 
“right to the income” from the 
transferred property test enunci- 
ated in §2036(a)(1).° The “trend” 
within such recent cases is whether 
§2036 does not apply because the 
donor’s transfer of property to the 
FLP qualifies for the “bona fide sale 
for full and adequate consideration 
in money or money’s worth” excep- 
tion (bona fide sale exception). The 
purpose of this article is to analyze 
the recent FLP cases in the context 
of the bona fide sale exception, and 
to discuss planning considerations 
to avoid the potential application of 
§2036 by satisfying the bona fide 
sale exception.’ 


Section 2036 and the Bona 
Fide Sale Exception 

Section 2036(a) provides, in rel- 
evant part, that 
[tlhe value of the gross estate for fed- 


eral estate tax purposes shall include 
the value of all property to the extent 
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of any interest therein of which the de- 
cedent has at any time made a transfer 
(except in case of a bona fide sale for 
adequate and full consideration in 
money or money’s worth), by trust or 
otherwise, under which he has retained 
for his life or for any period not 
ascertainable without reference to his 
death, or for any period which does not 
in fact end before his death, (1) the pos- 
session or enjoyment of, or the right to 
the income from, the property . . .,° (em- 
phasis added). 


The italicized portion of §2036(a) 
is the focus of this article. 


Kimbell v. United States 

In Kimbell v. United States, 371 
F.3d 257 (5th Cir. 2004), the Fifth 
Circuit Court of Appeals held that 
the district court erred in its deter- 
mination to deny the estate’s re- 
quest for a refund of estate tax and 


interest paid, and that Mrs. 
Kimbell’s transfer of property to the 
FLP qualified for the bona fide sale 
exception, and that such trans- 
ferred property was not includible 
in her estate under §2036.° The 
Fifth Circuit relied primarily on 
Wheeler v. United States, 116 F.3d 
749 (5th Cir. 1997), and addressed 
the issue as an objective inquiry. 
Pursuant to Wheeler, adequate and 
full consideration under §2036 “re- 
quires only that the sale not deplete 
the gross estate.”’ As a rule, unless 
a transfer that depletes the entire 
gross estate is coupled with a trans- 
fer that augments the gross estate, 
there is no “adequate and full con- 
sideration” for purposes of the es- 
tate or gift tax.* Since Wheeler, a 
taxpayer’s testamentary or tax sav- 
ings motive for a transfer alone 
does not trigger §2036(a) recapture 
if objective facts demonstrate that 
the transfer was made for full and 
adequate consideration.° 

Wheeler also addressed whether 
a sale is “bona fide” for purposes of 
§2036. The examination was 
whether the sale was a bona fide 
sale or a disguised gift or sham 
transaction.’ The court stated that 
it should inquire beyond the form 
of the transaction (i.e., transactions 
between family members) to deter- 
mine whether the substance of the 
transaction justifies the tax treat- 
ment requested.''! In determining 
that the transaction was a “real, 
actual and genuine”” transaction, 
the Fifth Circuit recognized that the 
appropriate contributions were 
made to the FLP by the partners, 
and that the partners received a 
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corresponding pro-rata interest in 
the FLP," and that the preservation 
of the family ranching business for 
the Kimbell family was a genuine 
business purpose to form the FLP."* 
The court cited and discussed both 
Church v. United States, 2000 USTC 
(CCH) 960, 369 (W.D. Tex. 2000), 
affirmed No. 00-50386, July 18, 2001 
(5“ Cir. 2001), and Estate of Stone v. 
Commissioner, 86 T.C.M. (CCH) 551 
(2003), both of which involved a 
transfer of property to an FLP or 
FLPs qualifying as a bona fide sale. 
The Fifth Circuit stated that the 
focus on whether a transfer to an 
FLP is for adequate and full consid- 
eration is: 1) whether the interests 
credited to each of the partners were 
proportionate to the fair market 
value of the assets contributed; 2) 
whether the assets contributed by 
each partner to the FLP were prop- 
erly credited to the respective capi- 
tal accounts; and 3) whether on ter- 
mination or dissolution of the FLP 
the partners were entitled to FLP 
distributions in amounts equal to 
their respective capital accounts." 
The Fifth Circuit answered each of 
these questions in the affirmative. 
The Fifth Circuit determined that 
the district court ignored record evi- 
dence in support of the taxpayer’s 
position that the transaction was 
entered into for substantial busi- 
ness and other nontax reasons. The 
Fifth Circuit relied on the following 
facts to determine that the transfer 
to the FLP was a bona fide sale: (1) 
Mrs. Kimbell retained sufficient as- 
sets outside of the FLP for personal 
expenses and did not commingle 
FLP assets with personal assets; (2) 
formalities with respect to the for- 
mation of the FLP were adhered to 
and the assets contributed to the 
FLP were retitled accordingly; (3) 
the assets contributed to the FLP 
included working interests in oil 
and gas properties which required 
active management; and (4) several 
credible nontax reasons for the FLP 
formation were present that could 
not be accomplished through Mrs. 
Kimbell’s revocable trust." 


Turner v. Commissioner 
In Turner v. Commissioner, 382 


F.3d 367 (3d Cir. 2004), the taxpayer 
in Thompson"‘appealed the Tax 
Court’s decision in favor of the In- 
ternal Revenue Service to the US. 
Court of Appeals for the Third Cir- 
cuit. The court affirmed the decision 
of the Tax Court. Turner involved 
two FLPs, one for each of Mr. 
Thompson’s children. 

Referring to Estate of Harper v. 
Commissioner, T.C. Memo 2002-121, 
the Third Circuit stated that the 
bona fide sale exception will be de- 
nied when there exists nothing but 
a circuitous “recycling” of value and 
when the transaction does not ap- 
pear to be motivated primarily by 
legitimate business concerns.'* The 
court concluded that there was no 
transfer for consideration under 
§2036. Although the FLPs did con- 
duct some economic activity, it was 
not enough to support any valid, 
functioning business enterprise. 

The Third Circuit referred to the 
specific activities conducted on be- 
half of the FLPs to conclude that no 
valid business was conducted. Intra- 
family loans made on behalf of one 
of the FLPs with interest payments 
being late or not paid were ad- 
dressed as being a way to use the 
decedent’s money as a source of fi- 
nancing the needs of family mem- 
bers, rather than a way to use the 
money for a business purpose. Re- 
garding the other FLP, the only ac- 
tive operations involved the ranch 
owned by the FLP, which was not 
operated as an income producing 
business either before or after the 
property was contributed to the FLP. 
Income generated with respect to 
the property went to the contribu- 
tor of the property, rather than to 
the FLP. This was a “putative busi- 
ness arrangement” which 
“amounted to no more than a con- 
trivance and did not constitute the 
type of legitimate business opera- 
tions that might provide a substan- 
tive nontax benefit for transferring 
assets to the FLP.”” 

The Third Circuit also addressed 
the form of the assets transferred 
to the FLPs, which was predomi- 
nantly marketable securities. It rec- 
ognized that a nontax benefit for 
establishing an FLP is questionable 
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if it holds an untraded portfolio of 
securities with no ongoing business 
operations.”° The court distin- 
guished the facts from the facts in 
Church, Stone, and Kimbell, which 
involved operating entities. The 
Third Circuit concluded that the 
transfers to the FLPs did not con- 
stitute “bona fide sales,” although 
for a different reason than sug- 
gested by the commissioner. The 
commissioner argued there was no 
bona fide sale because such requires 
an arm’s length bargain, and there 
can be no such bargain when one 
party stands on both sides of the 
transaction.”! The Third Circuit, how- 
ever, rejected such argument and 
stated that although an “arm’s length 
transaction” is not a requirement, the 
transfer must be made in good faith.” 
Even if all FLP formalities are fol- 
lowed, the court addressed the fact 
that a good faith transfer to an FLP 
must have a benefit other than the 
estate tax benefits. 


Estate of Strangi v. Commissioner 

On July 15, 2005, the Fifth Cir- 
cuit, in Estate of Strangi v. Commis- 
sioner, No. 03-60992, 2005 U.S. App. 
LEXIS 14497 (5th Cir. July 15, 
2005), affirmed the Tax Court deci- 
sion that the decedent, Mr. Strangi, 
retained enjoyment of the assets 
transferred to the FLP and that 
such assets were properly included 
in his estate under §2036(a). The 
estate argued the assets transferred 
to the FLP should be excluded un- 
der the bona fide sale exception. The 
Fifth Circuit disagreed and recog- 
nized that two requirements must 
necessarily be satisfied under such 
exception: 1) a “bona fide sale,” and 
2) “adequate and full consider- 
ation.””° 

Citing Kimbell, the Fifth Circuit 
held that adequate and full consid- 
eration exists only where any reduc- 
tion in the estate’s value is “joined 
with a transfer that augments the 
estate by a commensurate... 
amount.” In addition, the three- 
prong test enunciated in Kimbell, 
which was previously discussed, pro- 
moted the existence of full and ad- 
equate consideration, provided that 
the formalities of the FLP were re- 
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spected.”° 

The Fifth Circuit stated determin- 
ing whether there was a “bona fide 
sale” was an “objective” inquiry,” 
and that the proper approach to this 
prong was also set forth in Kimbell, 
where it was determined that a sale 
was bona fide if it served a “substan- 
tial business or other nontax” pur- 
pose.”’ The Fifth Circuit determined 
that the Tax Court did not clearly 
err in finding that Mr. Strangi’s 
transfer of assets to the FLP lacked 
a substantial nontax purpose.”* 

The estate raised the following 
five “nontax” reasons for Mr. 
Strangi’s transfer of assets to the 
FLP: 1) deterring potential tort liti- 
gation by Mr. Strangi’s former 
housekeeper; 2) deterring a poten- 
tial will contest; 3) persuading a cor- 
porate executor to decline to serve; 
4) creating a joint investment ve- 
hicle for the partners; and 5) permit- 
ting centralized, active manage- 
ment of working interests owned by 
Mr. Strangi.” The Fifth Circuit re- 
jected each of these arguments. 

First, Mr. Strangi’s housekeeper 
was injured on the job and the es- 
tate argued that the FLP was 
formed partly cut of concern that 
she may sue for damages. However, 
the record showed that Mr. Strangi 
and the housekeeper were very 
close. Mr. Strangi paid her medical 
bills after the injury and there was 
no evidence that Mr. Strangi caused 
the injury. Thus, the Tax Court did 
not clearly err in the finding that 
the transfer of assets into the FLP 
did not deter a potential tort claim. 

Second, regarding the contention 
that the creation of the FLP would 
deter a potential will contest by the chil- 
dren of Mrs. Strangi (from her prior 
marriage), the Tax Court concluded that 
these claims were stale when the FLP 
was formed.” The conclusion that a 
claim would not be filed or successful 
was not clearly erroneous. 

Third, the estate argued that the 
creation of the FLP would deter the 
appointment of the corporate co-ex- 
ecutor and the fiduciary fees asso- 
ciated with the appointment.*! The 
Tax Court was unpersuaded by this 
argument and could not equate the 
estate’s claim of “business purpose” 


with executor fees.*” The Fifth Cir- 
cuit determined that there was 
nothing clearly erroneous in the Tax 
Court’s refusal to infer a relation- 
ship between the FLP and the co- 
executor’s declination to serve in 
such capacity. 

Fourth, the estate contended that 
the FLP functioned as a joint invest- 
ment vehicle for its partners.* Ad- 
dressing the de minimis contribu- 
tion of the Strangi children to the 
FLP, this argument was rejected by 
the Tax Court. Even if the children 
contributed their respective propor- 
tionate amounts to the FLP, it did 
not conduct any active business or 
make any investments after forma- 
tion.** In response, the estate cited 
Kimbell, which addressed the fact 
that there was no principle in FLP 
law which required a minority part- 
ner to own a minimum percentage 
interest for a transfer to be bona 
fide. However, it was noted that a 
finding that the FLP served as a 
joint investment vehicle was ques- 
tionable where it made no actual 
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investments and there were mini- 
mal minority contributions. The 
Fifth Circuit determined that it was 
not clear error for the Tax Court to 
reject this argument. 

Finally, again referring to Kimbell, 
the estate asserted that the FLP’s real 
property and interests in real estate 
(the “working assets”) comprised an 
approximately equal proportion of the 
transfer in this case.* The court rec- 
ognized that although Mr. Strangi 
may have transferred a substantial 
percentage of assets that might have 
been actively managed under the FLP, 
the Tax Court concluded that no such 
management took place. Thus, the 
Fifth Circuit could not agree that the 
Tax Court clearly erred in rejecting 
this argument. 


Estate of Bongard v. Commissioner 

In Estate of Bongard v. Commis- 
sioner, 124 T.C. No. 8 (2005), the es- 
tate argued that Mr. Bongard’s 
transfer of Empak, Inc., stock to a 
limited liability company (“LLC”) 
and his transfer of Class B member- 
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ship interests in the LLC to his FLP 
satisfied the bona fide sale excep- 
tion. The Tax Court referred to a se- 
ries of FLP cases to address the 
estate’s argument.* The court ad- 
dressed a “simplified” bona fide sale 
exception stating that the exception 
would be met where the “record es- 
tablishes the existence of a legiti- 
mate and significant nontax reason 
for creating the FLP and the 
transferors received FLP interests 
proportionate to the value of the 
property transferred (emphasis 
added).” The objective evidence 
must indicate that the nontax rea- 
son was a significant factor that 
motivated the FLP’s creation and 
that the significant purpose must be 
an “actual motivation,” not a “theo- 
retical justification.”* 

The Tax Court addressed Kimbell, 
and recognized that the bona fide 
sale exception was separated into 
two prongs: 1) whether the transac- 
tion qualified as a bona fide sale; 
and 2) whether the decedent re- 
ceived full and adequate consider- 
ation. In examining the adequate 
and full consideration language, the 
Tax Court stated that the proper ob- 
jective question in examining this 
prong was whether the sale depleted 
the gross estate.** 

The Tax Court held the bona fide 
sale exception applied to Mr. 
Bongard’s transfer of Empak stock 
to the LLC because he possessed a 
legitimate and significant nontax 
reason for the transfer and because 
he received LLC interests propor- 
tionate to the value of the property 
transferred.*® The court acknowl- 
edged that the LLC was formed as 
a holding company for the Empak 
stock to facilitate liquidity and at- 
tract outside investment.*° 

In comparison, the bona fide sale 
exception was held not to apply to 
Mr. Bongard’s transfer of Class B 
membership interests in the LLC to 
the FLP. The court discussed a let- 
ter executed by Mr. Bongard which 
summarized his reasons for forming 
the FLP and dismissed the nontax 
reasons discussed therein as not 
satisfying the legitimate and signifi- 
cant nontax reason test on the fol- 
lowing grounds. First, Mr. Bongard 
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had stated that he wanted to gift 
FLP interests. The formation of the 
LLC eliminated direct stock owner- 
ship in Empak and allowed Mr. 
Bongard to make gifts (of member- 
ship interests in the LLC) without 
diversifying the Empak ownership. 
While using the FLP as part of a 
future gifting program could be an 
acceptable nontax reason for creat- 
ing the entity, the court pointed out 
that Mr. Bongard only made one 
small gift of FLP interests to his 
spouse, but no other gifts of FLP 
interests.*! 

Second, another reason to estab- 
lish the FLP was for Mr. Bongard to 
satisfy the asset requirement for 
post-marital agreements under 
Minnesota law. Under Minnesota 
law, each spouse is required to own 
at least $1.2 million in assets to 
have a valid post-marital agree- 
ment. Mr. Bongard only transferred 
a small amount of FLP interests to 
his spouse; such transfer did not 
justify his transfer of all his Class 
B membership interests to the FLP. 
Moreover, Mr. Bongard could have 
gifted nonvoting membership inter- 
ests in the LLC (rather than limited 
partnership interests in the FLP). 

Third, Mr. Bongard had also stated 
that the FLP was formed for asset 
protection purposes. This purpose was 
rejected because no additional protec- 
tion was afforded by the FLP with 
respect to the Empak shares.“ 

Fourth, Mr. Bongard’s letter ad- 
dressed that the FLP would provide 
tutelage to his children regarding 
the management of family assets; 
the court rejected this purpose and 
noted that the interests were never 
diversified and the FLP did not per- 
form any management function. 
Thus, the “recycling” argument dis- 
cussed in Harper applied.** 


Estate of Bigelow v. Commissioner 

In Estate of Bigelow v. Commis- 
sioner, T.C. Memo 2005-65, the Tax 
Court determined that §2036 ap- 
plied to Mrs. Bigelow’s transfer of 
assets to the FLP because there was 
an implied agreement for Mrs. 
Bigelow to retain the enjoyment of 
t’ contributed property.‘ It also 
aadressed whether the bona fide 


sale exception applied and, citing 
Thompson, recognized that the 
transfer to the FLP must have been 
made in good faith, and citing 
Bongard, that the transfer must be 
made for a legitimate nontax pur- 
pose.” In determining that the 
transfer was not made in good faith 
and that there was no nontax ben- 
efit to Mrs. Bigelow, the following 
reasons were addressed. 

The transfer of the property to the 
FLP by Mrs. Bigelow rendered her 
unable to meet her financial obliga- 
tions.** In addition, Mrs. Bigelow 
continued to make substantial gifts 
during her lifetime, despite the fact 
that funds were not available for the 
payment of her living expenses.*’ 
The provisions governing the for- 
malities of the transaction were not 
respected. For example, K-1s were 
not properly reflective of capital ac- 
counts and balance sheets improp- 
erly showed a loan as an FLP liabil- 
ity, although it was a liability of Mrs. 
Bigelow’s revocable trust. With re- 
spect to the referenced loan, the 
Bigelow trust had obtained a loan 
from the bank to pay off loans that 
had been secured by a residence that 
was transferred to a third party in 
an exchange and leaseback agree- 
ment. Although Mrs. Bigelow and 
her son personally guaranteed the 
notes, the monthly payments were 
made by the FLP.** 

In order for the transaction to be 
bona fide, the transfer must provide 
“some benefit other than estate tax 
savings.” No nontax benefit existed 
“because management of the assets 
did not change as a result of the 
transfer and there was no pooling 
of assets.”*® Distinguishing the facts 
in Kimbell, the Tax Court concluded 
the Bigelow trust did not relinquish 
its interest in the property trans- 
ferred to the FLP because it contin- 
ued to secure Mrs. Bigelow’s per- 
sonal obligations. In comparison, 
Mrs. Kimbell transferred assets to 
the FLP consistent with her percent- 
age interest in such FLP. Because 
the Bigelow trust did not benefit 
from the creation of the FLP, the 
FLP interest received was not equal 
in value to the property transferred; 
the percentage interest Mrs. 
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Kimbell received in the FLP was 
equal to the value of the assets she 
contributed. In Kimbell, an LLC was 
the general partner and shielded the 
decedent from liability; in Bigelow, 
the Bigelow trust was the general 
partner of the FLP. The transfer of 
property from the Bigelow trust to 
the FLP did not shield such trust 
from liability because the Bigelow 
trust was the FLP’s general partner. 
While Mrs. Kimbell retained assets 
outside of the FLP for her support, 
Mrs. Bigelow transferred assets to 
the FLP and did not retain sufficient 
assets for her living expenses. Fi- 
nally, Mrs. Kimbell did not transfer 
assets between the entity and her 
revocable trust; in comparison, for 
the two-year period ending on Mrs. 
Bigelow’s death, her son transferred 
funds between the FLP and Mrs. 
Bigelow 40 times.” 


Estate of Korby v. Commissioner" 

In Estate of Korby v. Commis- 
sioner, T.C. Memo 2005-102, the Tax 
Court determined that an implied 
agreement existed between the 
Korbys and their children that the 
assets transferred to the FLP would 
be available for Mr. and Mrs. Korby 
if they needed income. Thus, inclu- 
sion of the transferred assets was 
warranted under After 
making such determination, the Tax 
Court addressed the issue of 
whether the bona fide sale exception 
applied. The court referred to 
Bongard, which held that the excep- 
tion is met when the record estab- 
lishes the existence of a legitimate 


and significant nontax reason for the 
transfer, and the transferors received 
FLP interests proportionate to the 
value of the property transferred. The 
objective evidence must indicate that 
the nontax reason was a significant 
factor that motivated the FLP’s cre- 
ation and that the significant purpose 
must be an actual motivation, not a 
theoretical justification.™ 

The Tax Court noted that the facts 
and circumstances must be exam- 
ined in order to determine whether 
the bona fide sale exception has 
been met. Addressing previous FLP 
cases, the factors referred to by the 
Tax Court were: whether the tax- 
payer stood on both sides of the 
transaction; the taxpayer’s finan- 
cial dependence on FLP distribu- 
commingling partner and 
FLP funds;** and the taxpayer’s fail- 
ure to transfer property to the FLP.*’ 
It was determined that Mr. Korby 
stood on all sides of the FLP trans- 
action.®* Mr. Korby and his estate 
lawyer formed the FLP without the 
involvement of his sons, who were 
24.5 percent owners of the FLP 
through trusts and who signed the 
FLP agreement. Mr. Korby deter- 
mined the assets to be contributed 
to the FLP and the Korby children 
did not have any understanding of 
the FLP from a funding or opera- 
tional perspective. The determina- 
tion that the fees from the FLP from 
a trust established by the Korbys 
were not management fees also sup- 
ported a conclusion against the bona 
fide sale exception. 

The estate’s argument that the 


FLP was formed for nontax reasons 
was not supported. Specifically, the 
estate argued that the creation of 
the FLP was bona fide because it 
was created to protect the family 
from commercial and personal in- 
jury liability resulting from their 
business, as well as liability arising 
from divorce. Although the estate 
pointed to the provision in the FLP 
agreement that prevented a partner 
from unilaterally forcing a distribu- 
tion and restricting a transfer of 
FLP interests, the Tax Court held 
that the estate did not show that the 
terms of the FLP agreement would 
prevent a creditor of a partner from 
obtaining the FLP interest in an 
involuntary transfer.*® Thus, the 
limited protection and other evi- 
dence supported a conclusion that 
creditor protection was not a signifi- 
cant reason for forming the FLP. 


Estate of Schutt v. Commissioner 

In Estate of Schutt v. Commis- 
sioner, T.C. Memo 2005-126, the Tax 
Court determined that Mr. Schutt’s 
transfers of stock in DuPont and 
Exxon to two Delaware business 
trusts satisfied the bona fide sale 
exception. Prior to establishing the 
trusts, Mr. Schutt and his advisors 
discussed family asset planning. A 
main topic of discussion was Mr. 
Schutt’s concerns regarding family 
sales of stock positions and the per- 
petuation of his “buy and hold” in- 
vestment philosophy regarding the 
maintenance of family assets. In 
determining that the bona fide sale 
exception applied, the Tax Court ad- 
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dressed: Mr. Schutt’s motive to per- 
petuate his family investment poli- 
cies through the creation of the 
trusts; the fact that the underly- 
ing motive to establish the trusts 
was more than merely testamen- 
tary;®' and that the corporate 
trustee of the trusts took an active 
role with respect to their establish- 
ment and implementation.” The 
trusts had a meaningful economic 
impact on the rights of the benefi- 
ciaries under other trusts estab- 
lished by Mr. Schutt for the benefit 
of his descendants. Mr. Schutt was 
recognized as having a legitimate 
desire with respect to the holding 
and perpetuation of family stock 
(his investment philosophy), and 
such was deemed a legitimate and 
significant nontax purpose in creat- 
ing the trusts.™ 

The court addressed the adequate 
and full consideration issue and 
noted that contributors other than 
Mr. Schutt were responsible for the 
addition of more than one-half of the 
assets to the trusts. Thus, there was 
more than just a mere recycling of 
assets.™ In making such determina- 
tion, the court equated the bona fide 
sale analysis in Turner, which rec- 
ognized that the bona fide sale 
prong would be met where the 
transfer was made in good faith, 
such that the transferor is provided 
some potential for benefit other 
than the potential estate tax sav- 
ings, with the Tax Court’s finding in 
Bongard, which recognized the bona 
fide sale standard for an arm’s 
length transfer that shows a legiti- 
mate and significant nontax pur- 
pose for the entity.® 


Bona Fide Sale 
Exception Checklist 

The following checklist was de- 
signed as a guide for practitioners 
and clients to follow so that the 
transfers to an FLP may potentially 
qualify for the bona fide sale excep- 
tion. 

1) All nontax reasons to establish 
the FLP should be documented in 
the FLP agreement and in external 
documents, and should be imple- 
mented. There must be at least one 
“legitimate and significant nontax 


reason” to establish the FLP. 
Strangi required a “substantial 
business or other nontax purpose,” 
which altered the standard in 
Kimbell (which used “and” instead 
of “or”). Also, Kimbell discussed the 
business and nontax purpose as 
“factors” to consider; Strangi recog- 
nized the requirement for a “sub- 
stantial business or nontax pur- 
pose.” Investment management, 
educating younger family members, 
creating a vehicle for gifting pro- 
grams, creditor protection, and pool- 
ing investment assets appear to be 
viable “nontax” purposes. Some ex- 
amples are as follows: 

© Gifting Programs — Gifts need 
to be actually made. 

e Educating Younger Family 
Members — Meetings should take 
place with such younger family 
members and educational programs 
should be designed and imple- 
mented. 

© Creditor Protection — FLP for- 
malities must be followed in order 
to avoid a creditor’s “pierce the veil” 
argument. It appears that the 
“creditor protection” purpose will 
work better when real estate is con- 
tributed to the FLP, as opposed to 
marketable securities. When prac- 
tical, each piece of real estate should 
be held in a separate entity (i.e., an 
LLC of which the FLP is a member) 
and should never be held in the same 
entity as other assets (such as mar- 
ketable securities) unless the FLP 
owns the real estate through an en- 
tity. 

2) Ensure the FLP functions as an 
investment vehicle for its partners 
when asset management is one of 
the reasons to form the FLP. Regard- 
ing implementation, regular meet- 
ings should take place with all part- 
ners and investment advisors. Thus, 
the FLP should make actual invest- 
ments and the composition and 
management of the assets contrib- 
uted to the FLP should change af- 
ter they are contributed. Consider 
transferring assets to the FLP that 
require active management. 

3) Perhaps the best argument to 
fall within the bona fide sale excep- 
tion is for the FLP to be involved in 
an active business. 
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4) When creditor protection is one 
of the reasons to form the FLP, “ex- 
posed” assets should be contributed 
to the FLP, separate and apart from 
“nonexposed” assets. 

5) The partners must contribute 
assets to the FLP in accordance with 
their FLP percentages. Capital ac- 
counts of the partners must be cred- 
ited with the fair market value of 
the assets contributed by each part- 
ner. Each partner’s capital account 
must be debited by the fair market 
value of property distributed to that 
partner. 

6) Upon the termination or disso- 
lution of the FLP, the partners 
should receive liquidating distribu- 
tions from the FLP in amounts 
equal to the balance of their respec- 
tive capital accounts. 

7) A sufficient amount of assets 
must be retained outside of the FLP 
for personal expenses. The amount 
of anticipated, normal expenses that 
will be incurred on an annual basis, 
in addition to potential expenses for 
estate and other administrative ex- 
penses and debts of a decedent 
should be determined. An analysis 
should be prepared which illus- 
trates that the income generated by 
the assets outside of the FLP will 
be sufficient to meet the anticipated 
annual expenses. Alternatively, the 
analysis could demonstrate that the 
“liquid assets” outside of the FLP 
will be sufficient to satisfy the re- 
curring expenses that will be in- 
curred over the taxpayer’s life ex- 
pectancy and the estimated 
expenses, debts, and taxes that will 
need to be satisfied upon the 
taxpayer's death. 

8) Avoid commingling of personal 
and FLP assets. 

9) Adhere to the formalities re- 
garding the formation of the FLP. 
Assets to be contributed to the FLP 
should be retitled accordingly. There 
must be a “legal transfer” of assets 
to the FLP via deed, assignment, 
stock transfer, or other appropriate 
method. 

10) To avoid an argument that the 
taxpayer is standing on both sides 
of the transaction, consider forming 
the FLP with nonfamily members. 
Actual negotiations should be con- 
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ducted with respect tc the FLP for- 
mation and funding, and all parties 
should engage separate counsel to 
represent them. 
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Labor and Employment Law 


Ouellette v. Wal-Mart Stores, Inc., and Florida’s 
Minimum Wage Law: Are Class Actions for 
Minimum Wage on Florida’s Horizon? 


n 2004, Florida’s voters and 
the First Circuit Court of Ap- 
peal took steps which may 
work together to open 
Florida’s courthouses to class 
claims for unpaid wages under state 
and contract law. In November 
2004, the First Circuit Court of Ap- 
peal decided Ouellette v. Wal-Mart 
Stores, Inc., 888 So.2d 90, 91 (Fla. 
1st DCA 2004), rejecting Wal-Mart’s 
argument that the individualized 
nature of the plaintiffs’ damage 
claims barred class certification. 
This came on the heels of the ini- 
tiative petition amending Florida’s 
Constitution to require employers 
to pay employees a minimum wage 
of $6.15 for all hours worked and 
authorizing class actions for failure 
to pay this minimum wage. 
Properly interpreted, this consti- 
tutional amendment should require 
employers to pay their employees 
the state minimum wage during 
every hour they work. Taken to- 
gether, Ouellette and the new mini- 
mum wage amendment should pave 
the way for class actions seeking 
unpaid minimum wages in Florida. 


Ouellette v. Wal-Mart Stores, Inc. 

In Ouellette, appellants alleged 
that Wal-Mart required them to 
work “off the clock” without com- 
pensation, deleted compensable 
work hours from their paychecks, 
and of failed to provide them with 
promised rest and meal breaks. 
Appellant’s proposed class con- 
sisted of all individuals formerly or 
currently employed by Wal-Mart in 
Florida on or after July 13, 1997.! 
As a class, they pled claims in quan- 
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wage amendment 
will open up 
possibilities for a 
broad range of 
class-wide wage 
claims, which are 
not preempted by 
the FLSA. 


tum meruit, unjust enrichment, 
breach of contract, and failure to 
pay wages in violation of FS. 
§448.08 (2000).? On review, the 
First District Court of Appeal af- 
firmed based upon its finding that 
the class was overbroad.* However, 
the appellate court rejected 
appellee’s argument that the indi- 
vidualized nature of the employees’ 
damage claims barred class certifi- 
cation.‘ In support, it cited the 11th 
Circuit Court of Appeal’s opinion in 
Klay v. Humana, Inc., 382 F.3d 1241, 
1259, 1273 (11th Cir. 2004), which 
described the various management 
tools available to trial courts to ad- 
dress individualized damages is- 
sues in a class action. The tools in- 
clude:“(1) bifurcating liability and 
damage trials with the same or dif- 
ferent juries; (2) appointing a mag- 
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istrate judge or special master to 
preside over individual damages 
proceedings; (3) decertifying the 
class after the liability trial and pro- 
viding notice to class members con- 
cerning how they may proceed to 
prove damages; (4) creating sub- 
classes; or (5) altering or amending 
the class.”° Having, thus, allowed for 
the possibility of a class action pre- 
senting individualized damages is- 
sues, the First District Court re- 
manded the case to the circuit court 
without prejudice to appellants to 
redefine their class on remand. 


The Facts in Ouellette 

The plaintiffs in Ouellette filed 
their class action petition against 
Wal-Mart in July 2001.° They al- 
leged that the wage violations 
stemmed from an inherent internal 
conflict between Wal-Mart’s “pre- 
ferred scheduling system,” which 
set payroll budgets based upon a 
wage percent, and Wal-Mart’s in- 
centive program under which man- 
agers were eligible for bonuses upon 
demonstrating store profit.’ Plain- 
tiffs sought to certify a class under 
Florida’s Rule 1.220(a)(3), by alleg- 
ing that the question of whether 
Wal-Mart made express or implied 
contracts with its hourly employees 
and whether it engaged in a pattern 
of conduct of breaching those con- 
tracts by requiring its employees to 
work off the clock without compen- 
sation are questions about Wal- 
Mart’s liability that are common to 
the entire class.* They sought to 
define the class of plaintiffs as “[a]ll 
current and former hourly employ- 
ees of Wal-Mart Stores, Inc., (includ- 


ing its operating divisions Sam’s 
Club and Wal-Mart Supercenters) in 
the State of Florida during the pe- 
riod July 13, 1997 to the present.”° 
Defendant responded that the class 
was not adequately defined or 
clearly ascertainable and was over- 
broad, because it would include in- 
dividuals without claims.'° It also 
argued that calculating damages for 
breach of contract involves numer- 
ous varying proof issues."! 


No Relief Under FLSA 

The FLSA” might have provided 
an avenue for a collective action for 
unpaid minimum wages for the 
Ouellette plaintiffs, but for the fact 
that under the FLSA, minimum 
wage claims are calculated by mul- 
tiplying the total number of hours 
worked (i.e., those hours paid and 
unpaid by the employer) by the fed- 
eral minimum wage, and subtract- 
ing that amount from the amount 
the potential claimant was actually 
paid.’ If the difference between 


those two amounts results in a posi- 
tive number, then there is no FLSA 
liability for that workweek. There- 
fore, if the plaintiffs in Ouellette 
earned more than the federal mini- 
mum wage with respect to the hours 
Wal-Mart paid them in a work week, 
it is unlikely they would have suc- 
ceeded on FLSA minimum wage 
claims under this method of calcu- 
lation. 


Florida’s New Minimum 
Wage Law 

Florida amended its constitution 
by initiative petition in 2004, effec- 
tive May 2005, to establish mini- 
mum wage provisions which exceed 
the FLSA. Florida established a 
minimum wage of $6.15 per hour, 
versus the requirement in the FLSA 
for a minimum wage of $5.15 per 
hour.'* 

Florida’s new minimum wage 
statute omits the use of the phrase 
used in the FLSA for minimum 
wage “in any workweek.”" It re- 


quires employers to “pay employees 
wages no less than the minimum 
wage for all hours worked in 
Florida.”'® Therefore, from the 
plaintiff’s perspective, Florida’s 
minimum wage law should be inter- 
preted to require the minimum 
wage of $6.15 to be paid for each 
hour worked, rather than a sum 
which exceeds minimum wage 
based upon a total of the number of 
hours worked per week. 

For instance, in Alvarez v. IBP, 
Inc., 339 F.3d 894, 912 (9th Cir. 
2003), a federal district court in the 
state of Washington predicted that 
Washington’s courts are likely to 
adopt a per hour right to minimum 
wage. Washington’s minimum wage 
act requires employers to pay mini- 
mum wage “per hour.”’’ The Ninth 
Circuit’s statement was based upon 
its observation that Washington’s 
minimum wage statute omits the 
phrase “in any workweek” contained 
in the relevant portion of the FLSA, 
that the Washington Supreme Court 
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has not criticized a holding using a 
per hour measure, and that 
Washington’s Department of Labor 
employs a per hour standard for de- 
termining minimum wage compli- 
ance.'* Florida’s minimum wage 
amendment also omits the term “in 
any workweek.” Interpreting 
Florida’s law to require at least 
minimum wage for each hour 
worked would bring within its ambit 
the claims of many individuals oth- 
erwise ineligible from bringing a 
minimum wage claim based upon 
the total income they are paid in a 
workweek. 

Florida’s minimum wage guaran- 
tee is also more generous in its pro- 
visions than the FLSA. It is gov- 
erned by a general four-year statute 
of limitations with a five-year limi- 
tation period for willful violations, 
both of which exceed the FLSA’s 
limitations periods. Finally, 
Florida’s amendment specifically 
provides that individuals experienc- 
ing violations of this amendment 
may bring a class action pursuant 
to Fla. R. Civ. P. 1.220. 


FLSA Preemption 

The FLSA does not preempt state 
law contract provisions that are 
more generous than the FLSA de- 
mands."® Therefore, actions under 
Florida’s new minimum wage 
amendment should not be pre- 
empted by the FLSA because its 
provisions are more generous than 
the FLSA with respect to the stat- 
ute of limitations for bringing 
claims. 

The Ouellette plaintiffs were able 
to attempt to advance their claims 
as a class because the FLSA does 
not preempt a state law claim for 
wages based upon contractual pro- 
visions promising to compensate 
employees for time not mandatorily 
compensable under the FLSA.” Re- 
cently, a group of employees sued 
Lowe’s Home Centers in a federal 
district court in Kansas for failure 
to pay for off-the-clock work and 
overtime.”! They avoided being pre- 
empted by the FLSA because, like 
the plaintiffs in Ouellette, they sued 
under breach of contract theories. 
The court stated that 


an employer may establish contractual 
rights to overtime or other payments 
that exceed the FLSA’s mandate...and 
an employer may be held liable for 
breach of contract if a plaintiff estab- 
lishes a right to such a payment in a 
contract independent of the FLSA.” 


Florida’s Class Action Rule 

Florida’s class action Rule of Civil 
Procedure 1.220, under which the 
Ouellette plaintiffs attempted to pro- 
ceed, is interpreted similarly to its 
federal counterpart, Federal Rule of 
Civil Procedure Florida’s mini- 
mum wage amendment specifically 
authorizes the use of Rule 1.220 for 
its enforcement.” A party seeking 
certification of a class must survive 
a rigorous analysis to determine if 
it has met its burden to show 
numerosity, commonality, typicality, 
and adequacy of representation.” In 
addition, claims must meet at least 
one of the three bases for class cer- 
tification.” The party seeking certi- 
fication must show either that 1) the 
prosecution of separate claims or 
defenses by or against individual 
members of the class would estab- 
lish incompatible standards of con- 
duct for the party opposing the class, 
or that adjudications concerning 
individual members of the class 
would, as a practical matter, be dis- 
positive of the interests of other 
members of the class; 2) the party 
opposing the class has acted or re- 
fused to act on grounds generally 
applicable to all the members of the 
class; or 3) the claim or defense is 
not maintainable under either of the 
preceding bases, but that the ques- 
tions of law or fact common to the 
putative class predominate over any 
question of law or fact affecting only 
individual members of the putative 
class, and that the class represen- 
tation is the superior method for fair 
and efficient adjudication.” 


FLSA Opt-in Collective Actions 

In contrast to Florida’s minimum 
wage act, the Fair Labor Standards 
Act provides a mechanism known as 
the “collective action,” through 
which employees can join together 
to assert their claims.”* The collec- 
tive action mechanism differs from 
the class action procedures avail- 
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able under Rule 23 and Fla. R. Civ. 
P. 1.220 in several material respects. 
First, the factors a court considers 
in determining whether a class is 
“similarly situated” for the purposes 
of §216(b) collective action are less 
stringent than the factors delin- 
eated in Rule 23.° In addition, to 
participate in a §216(b) action and 
be bound by its results, an indi- 
vidual must affirmatively opt into 
the action by filing a consent-to-join 
form.*° In contrast, in a Rule 23 ac- 
tion, a class member is bound by the 
results unless he or she affirma- 
tively opts out of the class.*! As a 
result, a certified Rule 23 class is 
more likely to incorporate all or 
most eligible members.* In a 
§216(b) collective action, the opt-in 
rate is typically significantly lower 
than the potential pool of plaintiff- 
employees in an opt-out class for 
various reasons, including apathy, 
lack of follow-through and fear of 
retaliation.*® Aggregation of claims 
in larger numbers in a Rule 23 class 
“profoundly affects the substantive 
rights of the parties to the litigation. 
Notably, aggregation affects the dy- 
namics for discovery, trial, negotia- 
tion and settlement, and can bring 
hydraulic pressure to bear on defen- 
dants. The more aggregation, the 
greater the effect on the litigation.”** 


New Frontiers for 
Practitioners in Florida 

Florida’s minimum wage amend- 
ment, which requires the payment 
of the state minimum wage for each 
hour worked and the First District 
Court of Appeal’s recognition that 
individualized damages issues do 
not prevent a finding under Rule 
1.220 that common issues in the 
case predominate, will open up pos- 
sibilities for a broad range of class- 
wide wage claims, which are not pre- 
empted by the FLSA. Practitioners 
will find these claims even more at- 
tractive considering the four- or five- 
year statute of limitations offered by 
Florida’s minimum wage law. 

For instance, Florida’s court- 
houses may be open to claims for 
unpaid preliminary and postlimi- 
nary time as described in JBP,* 
where meat packing plant employ- 
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ees sued for time spent donning and 
doffing specialized protective cloth- 
ing and safety gear, as well as off- 
the-clock claims for unpaid travel 
time or work at home.* In JBP, ap- 
plying a per hour standard pursu- 
ant to Washington state law for 
hourly employees, the Ninth Circuit 
concluded that IBP was liable to its 
employees for minimum wage for 
their lost 30-minute meal periods 
and second rest breaks, double dam- 
ages, and prejudgment interest, on 
top of the damages it owed its em- 
ployees pursuant to their §216(b) 
claims for FLSA violations.*’ 

As the new minimum wage 
amendment creates new rights for 
employees and Florida, and as 
Florida courts, as in Ouellette, ap- 
prove class action proceedings for 
wage claims of various kinds, the 
doors to Florida courts have opened 
wider for Florida employees. UO 
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Family Law 


Florida Supreme Court Defines “Substantial Change” 
in Child Custody Modification Proceedings 


n Wade v. Hirschman, 903 So. 

2d 928 (Fla. 2005), the Florida 

Supreme Court considered the 

issue of what test trial courts 
should use in modifying rotating 
custody agreements. The court con- 
cluded that unless otherwise pro- 
vided in the final judgment, the 
two-part “substantial change” test 
used in Cooper v. Gress, 854 So. 2d 
262 (Fla. lst DCA 2003), applies to 
the post-dissolution modification of 
all custody agreements. The Wade 
opinion may have a particularly 
dramatic impact in the Second and 
Third districts where a finding of 
“detriment” had been required be- 
fore modification of custody agree- 
ments would be allowed. It appears 
that the holding in Wade effectively 
overrules the “substantial change” 
test that had been used in the Sec- 
ond District since its decision in 
Gibbs v. Gibbs, 686 So. 2d 639 (Fla. 
2d DCA 1996), and in the Third Dis- 
trict since its decision in Perez v. 
Perez, 767 So. 2d 513 (Fla. 3d DCA 
2000). 


The Gibbs Test 

The facts in Gibbs were as fol- 
lows. In May 1994, the father, 
Raymond Lemoyne Gibbs, sought 
modification of the parties’ 1987 fi- 
nal judgment of dissolution which 
provided for shared parental re- 
sponsibility of the parties’ one son. 
The final judgment designated the 
mother as the custodial parent and 
the father received liberal visitation 
rights. In his petition for modifica- 
tion, the father acknowledged the 
“great love and affection” between 
the mother and the child, but al- 


by Judge Anthony K. Black 


The Wade opinion 
will inevitability result 
in an increase in the 
filing of modification 

proceedings 
because of the 
lowered proof 
requirements. 


leged that as the child reached pu- 
berty, he needed his father as a 
male role model. Additionally, the 
father claimed that the child ex- 
pressed an interest to be with him 
and to be active in sports. The evi- 
dence at the modification hearing 
provided that neither the mother 
nor the father’s household was “per- 
fect,” but both were more than ad- 
equate to care for the child. 

After considering the minor 
child's age at the time of the modi- 
fication hearing, the child’s desire 
to reside with his father, and the 
child’s interest in outdoor and 
sports activities in which the father 
participated, the trial court con- 
cluded that the father, showed by a 
preponderance of the evidence, 
there had been a “substantial and 
material change in circumstances.” 
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Therefore, the trial court trans- 
ferred custody from the mother to 
the father. On appeal, however, the 
Second District concluded that the 
father failed to establish the “ex- 
traordinary burden” necessary to 
compel a change of custody and re- 
versed and remanded the case to 
the trial court to enter an order re- 
instating the mother as the custo- 
dial parent of the child. 

In Gibbs, the Second District 
enunciated a test the trial courts 
must apply in considering a petition 
for change of custody. First, the pe- 
titioning party must plead and 
prove that there has been a “sub- 
stantial change” of circumstances 
since the final judgment. Second, 
the petitioner must establish that 
the change of circumstances was of 
such a magnitude that it would be 
detrimental for the child to remain 
with the custodial parent. The 
Gibbs court referred to this as a 
“two-prong, extraordinary burden” 
test. 

In Gibbs, Judge Altenbernd spent 
substantial time and effort tracing 
the history of the “extraordinary 
burden” as it has evolved for the 
past 40 years. The court found that 
the “detriment” requirement was 
the “residual influence” of the “ten- 
der years” doctrine which was abol- 
ished by the legislature in 1982. 
Under the tender years doctrine, 
the mother received young children 
unless she was “unfit.” Judge 
Altenbernd opined that the detri- 
ment requirement was influenced 
by the doctrine in earlier cases in- 
volving a change of custody from the 
mother. 


: 


Once the tender years doctrine was 
abolished, subsequent cases utilized 
the requirement of “detriment” in 
determining when a change of cus- 
tody would be appropriate. The 
Gibbs court clearly did not view the 
“detriment” standard articulated 
therein as a new test, but rather, a 
test that had been around in simi- 
lar application for many years. 


The Perez Test 

A similar “detriment” require- 
ment was the law in Perez in the 
Third District. The case involved a 
1995 divorce in which the former 
wife was awarded primary residen- 
tial responsibility of the couples' 
three minor children. The marital 
settlement agreement provided that 
“neither [plarty shall remove the 
permanent residence of the minor 
children from Dade, Broward, or 
Palm Beach counties, Florida, with- 
out the express written permission 
of the other [party or in the absence 
of an order issued by a court of com- 
petent jurisdiction.” Subsequently, 
however, the former wife wanted to 
move to Park City, Utah, with the 
three children. The former husband 
agreed, and the couple executed an 
agreement, entitled “Addendum and 
Modification to the Separation and 
Marital Settlement Agreement,” 
which was approved by the court 
and incorporated as an order of the 
court. While a new home was being 
constructed in Park City, however, 
the former husband had a change 
of heart and petitioned the court to 
block the move. The trial court en- 
tered an order changing primary 
residential custody of two of the 
three children, the two boys, to the 
former husband and allowing the 
former wife to move to Park City 
with the minor daughter. On appeal, 
the Third District reversed in part 
ordering that the minor boys be 
given back to the former wife as pri- 
mary custodian. 

Citing the Second District’s opin- 
ion in Enyeart v. Stull, 715 So. 2d 
320 (Fla. 2d DCA 1998), the Perez 
court found that the former husband 
was unable to establish that allow- 
ing the minor children to move to 
Utah would be detrimental to the 


children, and therefore his petition 
to modify the order allowing the 
move should have been denied. 

Like the Second District’s opinion 
in Gibbs, it is doubtful that Perez is 
still good law. 


Factual Background in Wade 
As the Wade court pointed out, a 
trial court determines the initial 
custody of children in dissolution of 
marriage proceedings pursuant to 
the guidelines set forth in FS. 
§61.13, (2003). The test is the “best 
interests of the child,” and in deter- 
mining what that means, the trial 
court must consider the criteria set 
forth in §61.13(3)(a)-(m). Once the 
initial determination is made, a 
movant seeking a court order chang- 
ing that determination faces an “ex- 
traordinary burden,” inasmuch as 
the initial determination is res ju- 
dicata of the facts and circum- 
stances at the time of the judgment. 
In Wade, the parties were divorced 


in October 2000, and entered into a 
rotating custody arrangement. Sub- 
sequently, Carolyn R. Wade, the 
mother and former wife, petitioned 
for a modification of the custody ar- 
rangement, seeking primary resi- 
dential responsibility. The father, 
Michael D. Hirschman, also sought 
primary residential responsibility. 
The trial court ruled that the rotat- 
ing custody plan had failed; that 
there had been substantial and 
material changes in circumstances 
since the entry of the final judg- 
ment, and that the rotating custody 
agreement was no longer in the best 
interests of the child. After apply- 
ing the statutory factors delineated 
in §61.13, the court ordered the par- 
ties to have shared parental respon- 
sibility with the father as the pri- 
mary residential parent. The 
mother appealed. The Fifth District 
held that the “substantial change” 
test did not apply, and ruled that 
once the trial court determined that 


Kids Deserve Justice 


children. 


Support Legal Representation 
for Florida’s Children 


Go to your local county tag office 
Kips Deserve Justice specialty 


an authorized Florida automobile 


* Generates tax-deductible contributions to provide legal assistance 
to needy Florida children. The $25 donation for each plate will go to 
The Florida Bar Foundation, a §501(c)(3) public charity. The Foundation 
will grant 100% of the funds to provide legal assistance to needy 


¢ Grants to local legal aid organizations to provide direct legal 
assistance to needy children will be the priority. Additionally, 
the funds can be used, for example, to train pro bono lawyers 
to represent needy children, or work with the courts and other 
groups on ways the courts and broader justice system can 
better serve the legal needs of children. 


* $25 per year at your regular license plate renewal time. If 
you want the plate before your regular renewal, there’s an additional 
one-time charge of $18 that goes to the state. Additional state 
and local tag agency fees may apply. 


to purchase a 
license plate, 


license plate. 
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the rotating custody arrangement 
failed, it was free to make a “de 
novo” custody review based upon the 
criteria set forth in §61.13. 

The Fifth District’s ruling was in 
conflict with the First District’s de- 
cision in Cooper v. Gress, 854 So. 2d 
at 262. The Florida Supreme Court 
accepted the case in order to resolve 
the conflict. Based on a similar fact 
pattern, the Cooper court ruled that 
a trial court should base modifica- 
tion of rotating custody agreements 
on the substantial change test 
rather than undertaking a de novo 
review based on the criteria estab- 
lished in §61.13. In Wade, the 
Florida Supreme Court ruled that 
not only should the Cooper test be 
applied when addressing motions to 
modify rotating custody arrange- 
ments, but should be applied to all 
custody arrangements. In so finding, 
the Florida Supreme Court rejected 
the Second and Third district’s “det- 
riment” requirement as articulated 
in the Gibbs and Perez opinions, re- 
spectively. 


Substantial Change Test 

The substantial change test ap- 
proved by the Wade court is as fol- 
lows: The movant seeking modifica- 
tion of custody must show both that 
the circumstances have substan- 
tially, materially changed since the 
original custody determination and 
that the child's best interests justify 
changing custody. Furthermore, the 
substantial change must be one that 
was not reasonably contemplated at 
the time of the original judgment. 

After reviewing the factual and 
procedural history, the Florida Su- 
preme Court noted that a final di- 
vorce decree is res judicata of the 
facts and circumstances at the time 
the judgment became final, and fur- 
ther noted that there is a presump- 
tion in favor of the reasonableness 
of the original decree. Citing Bennett 
v. Bennett, 73 So. 2d 274 (Fla. 1954), 
the Florida Supreme Court held that 
in order to justify disturbing a child 
custody award, the degree of change 
in the conditions and circumstances 
since the date of the previous decree 
must be of a substantial character. 

The Wade court then summarized 


the state of the statutory and com- 
mon law. First, it noted that the ini- 
tial custody of children in dissolution 
proceedings is done pursuant to the 
criteria set forth in §61.13, which 
requires that matters related to the 
custody of a minor be determined in 
accordance with the best interests of 
the child. The Florida Supreme Court 
then went on to explore the “substan- 
tial change” test as it has been ap- 
plied in various districts around the 
state. The court cited with approval 
the approach taken in the First 
District’s case, Voorhies v. Voorhies, 
705 So. 2d 1064 (Fla. lst DCA 1998), 
which the court found to be “essen- 
tially the test applied in Cooper.” 
Next, the Florida Supreme Court 
explored the “substantial change” 
test as it has been interpreted in the 
Second and Third districts. It noted 
that the Second District explained in 
Gibbs, 
that to meet the second prong of the 
substantial change test, the trial court 
must find that a change in custody will 
so clearly promote or improve the child's 
well-being that any reasonable parent 
would understand that maintaining the 


status quo would be detrimental to the 
child's overall best interest. 


It further noted that the Third Dis- 
trict in Perez stated that the best in- 
terest prong requires “proof that a 
child’s continuing residence with the 
custodial parent would be detrimen- 
tal to or have an adverse impact on 
the child.” 

The Florida Supreme Court was 
concerned that the detriment re- 
quirement conflicts with §61.13(3), 
enumerating the best interests of the 
child, which the trial court is to con- 
sider in proceedings dealing with 
shared parental responsibility. The 
Wade court cited with approval 
Judge Cope’s special concurrence in 
Perez in which he opined: 

The detriment-to-the-child standard ob- 
viously conflicts with Florida's shared 
parenting law.... Moreover, it appears to 
turn the best interests standard on its 
head. One clearly could demonstrate that 
a change of custody would promote the 
child’s best interest, thereby helping the 
child, while not having evidence that the 


current situation would be detrimental 
to the child. 


The Florida Supreme Court then 
applied the “substantial change” test 
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that it articulated to the facts before 
it in Wade. The court concluded that 
although the trial court applied the 
wrong test, it correctly awarded the 
father primary residential responsi- 
bility with shared parental respon- 
sibility. Consequently, the court 
quashed the decision of the Fifth 
District Court of Appeal and directed 
the Fifth District to enter an order 
affirming the trial court's order. 


Open Questions After Wade 

The precise issue before the Wade 
court was which test courts should 
use in proceedings to modify rotat- 
ing custody agreements. However, it 
appears that the court wanted to 
make a broader statement. Writing 
for the majority, Justice Bell clearly 
states in the opening paragraph that 
“the substantial change test as used 
in Cooper applies to all custody 
agreements.” Although the issue be- 
fore the court was narrow, it would 
appear that those opposing a change 
of custody under the authority of 
Wade will argue that other than in 
the context of rotating custody, the 
court’s opinion is dicta. However, 
those seeking a modification under 
Wade will argue the broad language 
of the opinion. 

Nevertheless, the Wade opinion 
will inevitability result in an in- 
crease in the filing of modification 
proceedings because of the lowered 
proof requirements. Additionally, 
now that the requirement of proving 
“detriment” appears to have been 
eliminated, more custody situations 
will lend themselves to challenge. Q 


Judge Anthony K. Black received 
his Bachelor of Science degree, magna 
cum laude, from Arizona State Univer- 
sity in 1978, and J.D. degree from the 
University of Illinois College of Law in 
1983. From 1983 to 2002, Judge Black 
practiced law and was board certified 
in civil trial. In May 2002, he was ap- 
pointed to the circuit court. 

This column is submitted on behalf 
of the Family Law Section, Jorge M. 
Cestero, chair, and Charles Fox Miller, 
editor. 
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The Arbitrator’s Handbook, 2d Ed. 
by John W. Cooley 

This handbook, published by the 
National Institute for Trial Advo- 
cacy, defines the role, authority, and 
ethics requirements of the arbitra- 
tor in addition to examining 
prehearing duties. Such topics as 
opening statement, handling of pre- 
liminary matters, review of basic 
rules of evidence, and drafting the 
award and opinion supporting the 
award are covered. Sample arbitra- 
tion forms are also published. 

Cooley is an adjunct professor of 
law at Loyola Law School and 
Northwestern University School of 
Law and serves on the panel of Ju- 
dicial Dispute Resolution, Inc. 

The book (494 pages) may be or- 
dered by calling 800/225-6482 and 
costs $60. 


Oxford Companion to 
Supreme Court 

The revised edition of The Oxford 
Companion to the Supreme Court of 
the United States contains 86 new 
articles, including thematic pieces 
on campaign finance and punitive 
damages, and commentaries on 14 
cases such as Bush v. Gore and 
Lawrence v. Texas. 

Almost 100 articles have been re- 
vised, including the entries on im- 
peachment and antitrust cases. The 
last edition of the companion was 
published 13 years ago and since 
that earlier publication, two new 
justices have joined the court, more 


than 800 cases have been decided, 
and new scholarship has appeared 
on many topics central to the com- 
panion. 

Editor-in-chief Kermit L. Hall, 
who has written and edited 21 books 
on the American legal and constitu- 
tional system, is president of the 
University at Albany, State Univer- 
sity of New York. 

The second edition has 1,248 
pages and sells for $65 and is avail- 
able from Oxford University Press, 
212/726-6057. 


Children in the Courtroom 
by Sherrie Bourg Carter 

There is no one right way to in- 
terview child witnesses; however, 
there are wrong ways. Children in 
the Courtroom: Challenges for Law- 
yers and Judges by Sherrie Bourg 
Carter is a guidebook for handling 
child witness cases. 

Forensic psychologist Bourg 
Carter provides critical information 
that is needed to properly review 
and handle cases involving child 
witnesses. Through discussion of the 
complicated legal, investigative, and 
developmental problems that are 
commonly encountered when chil- 
dren are involved in the legal sys- 
tem, the author offers practical in- 
formation and “how to” tips to help 
legal professionals maneuver 
through the landscape of child wit- 
ness litigation. 

The appendix includes a child wit- 
ness questioning guide for compe- 


Bar members may submit brief 
book reviews of approximately 500 
words for publication. They should be 
related to law but may be practical, 
esoteric, entertaining, or fiction. Re- 
views should include the number of 
pages, the publisher, cost, and pur- 


chasing information. Submit a hard 
copy and a diskette to Editor, The 
Florida Bar Journal, 651 E. Jefferson 
St., Tallahassee, FL 32399-2300. Book 
reviews may also be e-mailed to 
cdodd@flabar.org. 


tency to testify assessment and child 
sexual abuse cases. 

Sherrie Bourg Carter is codirector 
of the Institute for Behavioral Sci- 
ences and the Law in Ft. Lauder- 
dale. 

This book (124 pages) sells for $70 
and can be ordered by calling 800/ 
225-6482 or visiting www.nita.org. 


Federal Motions in Limine 

Written by a national research 
team of attorneys with significant 
experience in the area of in limini 
motion research, this book covers all 
12 federal circuits and includes over 
900 pages of motion authorities and 
sample motions. 

It is easy for readers to quickly 
build briefs and memoranda with 
the aid of the companion CD-ROM 
and numerous sample motions. The 
CD-ROM has digital versions of the 
printed text and files may be used 
by readers to copy and paste cita- 
tions from the text into briefs and 
memoranda. 

The price of the book and CD- 
ROM package is $119.95, plus ship- 
ping. For information visit the Web 
site for the publisher, Litigation 
One, www.litigationone.com or call 
888/577-3771. 


Sex Appealed 
by Judge Janice Law 

In Sex Appealed, Was the U.S. Su- 
preme Court Fooled?, Judge Janice 
Law concludes that a 2003 U.S. Su- 
preme Court decision striking down 
antisodomy laws was based on pre- 
arranged arrests staged to test the 
constitutionality of Texas’ law. 

The controversial 6-3 ruling in 
Lawrence v. Texas favored the defen- 
dants, and Judge Law believes the 
decision was the trigger to kick away 
roadblocks to gay marriage. 

In 1998, the case was assigned to 
Houston’s criminal court. “Rumors 
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circulated immediately in the Har- 
ris County, Texas courthouse that 
the arrests were a set-up, that the 
defendants invited their arrest,” she 
said. 

The Supreme Court based its de- 
cision on right to privacy. 

“If the set-up were known during 
the case’s five-year appeal journey, 
then the defendants would not have 
aright to pricacy claim, and the U.S. 
Supreme Court may never have 
heard the case, or may have decided 
it differently,” Judge Law explains. 


After the ruling, Judge law began 
to investigate the lingering rumors. 
By then, she was a visiting judge. 

She interviewed many of the par- 
ticipants. A former journalist, she 
said, “I researched and wrote Sex 
Appealed because I know many of 
the Lawrence participants. I had the 
time, contacts, and journalistic back- 
ground to investigate, and, as a law- 
yer and judge, I felt an obligation to 
history to find out what really hap- 
pened behind the scenes in one of 
the most culture-altering cases in 


America’s legal history.” 

In Sex Appealed, Judge Law 
weaves a nonfiction narrative of sex, 
jealousy, betrayal, ambition, politi- 
cal maneuvering, and murder. 

Judge Janice Law served as a 
Harris County (Houston) Texas 
criminal court judge during 
Lawrence v. Texas and has been both 
a federal and state prosecutor. She 
is a member of The Florida Bar. 

The book (273 pages, Eaken 
Press) is available on Amazon.com 
and at major book stores. 


The Florida Bar Journal 
Legal Articles 


The primary purpose of articles and columns is to educate or inform the reader 

on issues of substantive law and practical concern to lawyers. Analysis, opinion, 
and criticism of the present state of the law also are encouraged and should 

be clearly identified by sufficient legal authority on all sides of an issue to enable 
the reader to assess the validity of the opinion. When criticism is voiced, suggestions 
for reform should be included. Criticism should be directed to issues only. 


4 Articles submitted for possible publication should be typed on 8 & 1/2 by 11 inch paper, 
double-spaced with one-inch margins. Only completed articles will be considered. 


Citations should be consistent with the Uniform System of Citation. Endnotes must be 
concise and placed at the end of the article. Excessive endnotes are discouraged. 


Lead articles may not be longer than 18 pages, including endnotes, and will be 
reviewed by members of The Florida Bar Journal Editorial Board. The board, which is 
composed of lawyers practicing various areas of law, has discretion over the acceptability 


of legal articles. 


The board prefers not to review articles submitted simultaeously to other publications and 
requests notification from the author that the article or any version of it has ever been 
published or is pending publication in another periodical. 


Columns may be submitted directly to section column editors. Length of columns is 12 
pages including endnotes. 


Unsolicited manuscripts are invited and may be submitted to Editor, The Florida Bar 
Journal, 651 East Jefferson Street, Tallahassee, Florida 32399-2300. 
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Lawyer Services 


& A-A-A Attorney Referral Service ~ 

Every month over 13,000 people Call seeking a 
Lawyer due to our Innovative Marketing Strate- 
gies. Call today - Is your phone ringing like it 
used to? 


FORENSIC SERVICES» 


® Accident Investigation, Injury, Death, 


Property Damage, Defect, Negligence, Fire, Fraud, 


Bad Faith, Faulty Repair. State/Nationwide,¢ 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.AAFSA.com; - 

E-mail: AFSASSOCIATES@AOL.COM. 


COMMERCIAL DAMAGE > 


CALCULATIONS 


@ Finance and accounting specialist with 


over 20 years of litigation and business valuation 


experience. Industries include real estate, 
construction, manufacturing, and distribution. 
Member, Florida CPA Society and American 
Institute of Certified Public Accountants. 
Lawrence J. Kendzior, CPA, 900 63rd Street 
West, Marathon, FL 33050; (305) 289-7948. 


EXPERT WITNESS 


Computer Forensics 


#@Verity Partners Computer Forensics, 
Expert Witness, Electronic Discovery, Systems 
Analysis, Information Security consultancy. 15 
years industry experience, degreed/certified 
experts. www.veritypartnersinc.com; (727) 
641-7555. 


Handwriting 


@ American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, Fl 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
WWw.americandocumentexaminers.com. 


Handwriting 


& Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 


123, Jacksonville, FL 32216, (904) 721-3434. Thirty 


years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 


1004-132, Altamonte Springs, FL 32714. (800) 544- 
0004. Formerly with U.S. Postal Inspection Service 


Crime Lab. Over 27 yrs. Experience. ABFDE 
Certified (former Board Director.) Court qualified 
throughout southeast. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.I. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


= Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


® Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate law, 
“AV” rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to 
act as expert witness or consultant in real 
property litigation in all Florida counties. 20185 
East Country Club Drive, #607, Miami 33180, 
(305) 933-2266, fax (305) 682-1533. 


LEGAL TRANSLATIONS 


ENGLISH TO SPANISH 


® Translations, LLC is a provider of translation 
services managed by a Venezuelan attorney. We 
focus on serving the legal community. (561)752- 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED TRANSLATIONS CONTINUED 


3306; info @transiationslic.com; 
www. /transiationsiic 


MALPRACTICE INSURANCE 


@ Jason A. Wyman of Advanced insurance is an 
independent agent who specializes in malpractice 
insurance. Access rates from various carriers with 
one application. (954) 889-0710; 

jwyman @advancedins.com. 


 PRE-SETTLEMENT 


LAWSUIT FUNDING 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys - 
before lawsuit settles. Also, Cash provided now for 
in-force Structured Settlements. Fast & simpie. 
Nationwide Funding Group, LLC; 
www.nationwidefunding.us; (800) 355-0649 
(561) 714-0660; Jeff A., CPA, CCFC. 


STOCKBROKER FRAUD 


MISMANAGEMENT 


@ Cali us to talk over remedies available to your 
clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock and 
commodity broker misconduct. Mr. Blum has vast 
experience within the securities industry, as a 
former licensed broker; former associate of a large 
New York law firm that defended many brokers 
and brokerage firms; former intern for the NASD 
Arbitration Department; a published author and 
coauthor of securities arbitration articles; and an 
approved Arbitrator for the NASD and NFA. 
Referring attorneys are gladly paid in accordance 
with Florida Bar rules. Blum & Silver, LLP, 
12540 W. Atlantic Bivd., Coral Springs, FL 
33071; phone (954) 255-8181, fax (954) 255- 
8175, 1-877-STOCK-LAW. 


KERR & ASSOCIATES 


Court Reporters 
Serving Lake and Seminole County 


1-800-246-1753 
Sanford 
1033 W. 1st Street 
Suite A 
Sanford, Florida 32771 
(407) 330-4700 
Tavares 
614 N. Sinclair Ave. 
Tavares, Florida 32778 
(352) 742-3144 
Fax (352) 742-1244 
Deposition Suites Available 
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Lawyer Services 
TRADEMARK If it's a question of 
& COPYRIGHT SEARCHES Ss afety... 


TRADEMARK-Supply word and/or 
design plus goods or services. 


SEARCH FEES: The answer must be 
Engineering, Safety, and 
Internet) Security Experts Profess n a i 


TRADEMARK OFFICE - $135 iscinli 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class Professional Safety Incorporated 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


® 
Over 100 years total staff experience - not \ N ] | d 
connected with the Federal Government. MED 1tness, t * 
GOVERNMENT LIAISON SERVICES, INC. 


200 North Glebe Rd., Suite 321 
Arlington, VA 22203 


medical expert testimony in medical malpractice, personal injury & disability claims 


FAX: (703) 525-8451 quality medical experts 
Major credit cards accepted. 
: any field of health ca 
TOLL FREE: 1-800-642-6564 
SINCE 1957 
— Services to reduce healthcare liens and Subrogation claims 
Have youeverwished you | for the Plaintiff’s Trial Bar 
could sit down and talk in ERISA Plans 
complete confidence with some- | , * Personal Health Insurance Policies 
one about your law practice— \ State and health plans 
someone whose drinking or drug ... — Medicai 
problem may have been worse ., * Hospital liens 
than yours; someone who can : Champus 


tell you what drinking/use of Provider balance billing disputes 


drugs did to his or her practice, WADE YEAKLE P.A. www.wadeyeakle.com 

a family, and health? Or Tort & insurance practice since 1967 Phone: (727) 896-1230 

t y, and t Healthcare specialization since 1990 Fax: (727) 823-8043 
540 4" Street North Cell: (727) 643-9695 
understanding heart rather than St. Petersburg, FL 33701-2302 Email: Info@wadeyeakle.com 
and condemna- 
tion’? 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


Have you ever thought whata 
relief it would be, without any cost 
whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living happily 
and usefully? 


Now you can. Call the Florida 


Bill Hager, President 
Lawyers Assistance, Inc., hotline Call 561 -995-7 429 
ormer insurance Lommissioner 
at 800/ 282-8981 . i Former Property Casualty CEO Full background at: 
www.expertinsurancewitness.com 
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DICAL MALPRACTICE 
ial damages caused by pain. 


FORENSIC & INVESTIGATIVE ACCOUNTANTS 
LITIGATION SUPPORT & ADVISORY SERVICES 


Claims for Damages and Lost Profits - Contract Disputes 
Economic Crimes « Stockholder Derivative Actions 
Bankruptcies & Reorganizations 
Frauds, Defalcations & Financial Irregularities 


Expert Testimony 


Serving individuals, law firms, corporations and government agencies 


nationwide. 


Michael A. DeCarlo, Jr. CPA THE DECARLO GROUP, LLC 
1401 Brickell Avenue #920, Miami, FL 33131 (305) 373-3800 


Lawyer Services 


CLIENTS NOT PAYING? 


Collections Specialist For Florida 
Law Firms Since 1972 


* Dignified & Professional 

¢ No Upfront Costs 

* Quick, Proven Results 

* Send One —— or 10,000 

*« No Recovery..... No Fee! 

¢ Extensive Aftorney References 


Call now for a free, no 
obligation consultation. 


Abrams, Farrell, Wagner 
& Associates, Inc. 


1-800-495-8258 


Basic Labor & Emplo 


Basic Construction Law 
(#0328) 


Orlando, December 1 
Ivanhoe Plaza Downtown #071 


Fort Lauderdale, December 2 
Marriott Marina #223 


Fort Myers, December 2 
Quality Hotel #271 


Jacksonville, December 2 
Omni Hotel #154 


St. Petersburg, December 2 
Bar Association #263 


Pensacola, December 7 
Escambia/Santa Rosa Bar Association #040 


Sarasota, December 09 
Hyatt Hotel #042 


Tallahassee, December 09 
The Florida Bar Annex Room 114 #054 


West Palm Beach, December 16 
Palm Beach County Bar Association #232 


* * x 
Criminal Law Section - Advanced Evidence 


(#0350) 


Miami, December 1 
Hyatt Regency Downtown #024 


(#0327) 
Jacksonville, December 1 
Omni Hotel #154 
St. Petersburg, December 1 
Bar Association #263 
West Palm Beach, December 7 
Palm Beach County Bar Association #232 


Miami, December 8 
JW Marriott #190 


Sarasota, December 8 
Hyatt Hotel #042 


Tallahassee, December 8 
The Florida Bar Annex Room 114 #054 


Tampa, December 8 
Marriott Waterside #021 
Pensacola, December 14 
Escambia/Santa Rosa Bar Association #040 


* * * 


How to Draft Trusts in 2005: 
Yes, You Still Have A Job 


(#0323) 
Fort Myers, December 1 
Quality Hotel #271 


West Palm Beach, December 1 
Palm Beach County Bar Association #232 


Sarasota, December 2 
Hyatt Hotel #042 
Tallahassee, December 2 
The Florida Bar Annex Room 114 #054 


Pensacola, December 8 
Escambia/Santa Rosa Bar Association #040 


cal For registration information, see www.FloridaBar.org or call 
_ CLE Registrations at 850/561-5831. On-site registration is by 


& check only. Please verify program. availability wit 
_ CLE Registrations before making plans to attend. 


THE FLORIDA BAR JOURNAL/NOVEMBER 2005 


71 


CLE Video Remiavs. 

— 
— 

| 

| 

| 


& Associates 
Advanced Insurance 
Avis Rent A Car 
Blumberg Excelsior 
Corporate Creations 
DeCarlo Group 

East Bay Mortgage 


Empire Corporate 


Gilsbar 
Government Liaison 
Harvey E. Morse, P.A. 
Insurance Metrics 


Int’! Genealogical 


Kerr & Associates 


Lawyers Direct 


LexisNexis 

Marcia Lippincott 
Med Witness 
PNC Advisors 
Professional Safety 
QLTT International 


Quinnipiac University 


Ricci, Leopold 

Wachovia Bank 
Wealth Counsel 
West 
Wade Yeakle 


39 


Abrams, Farrell, Wagner 


Florida Lawyers Mutual Cover 3 


Cover 2, 29 


72 THE FLORIDA BAR JOURNAL/NOVEMBER 2005 


ERSONNEL 


37 
70 
63 
70 
55 
69 
25 


27 


, Cover 4 


70 


“And It Looks Equally Good in Front of the Stockholders 
or in Front of a Grand Jury.” 


| 
Was 
71 
ee 17 “The Retirement Plan? I'll Get to That Later.” 
= 13 
| 
L \ 
1% “Please, Mother! Do You Have to do That Now?” 
| 


wyers 
Liability 


» 


Westlaw Litigator 
Every stage of the case. 


Ever 


step of the wa : 


©2004 West, a Thorigon business 1-306971/4-08 
Blue and You 


ve 
44 ! 
<a 
& 
é 
* 
\ 
3 
help you in every aspect oT your et 
* 
j 
| 
WEsT 


